
In 2000, in Santa Fe Independent 
School District v. Doe, 530 U.S. 290, 
the U.S. Supreme Court, in a 6-3 
decision, condemned student invo-
cations at home football games as 
violative of the First Amendment’s 
Establishment Clause. The court 
found that a pregame public prayer 
policy constituted an unconstitu-
tional endorsement of religious 
speech notwithstanding that the 
speaker was selected by the stu-
dent body. The court noted that 
the religious invocations had been 
allowed by “government policy … 
on government property … at gov-
ernment-sponsored school-related 
events.” Id. at 302.

On June 27, 2022, in Kennedy v. 
Bremerton School District (Case 
No. 21-418), a decision authored 
by Justice Neil M. Gorsuch, the 
Supreme Court held by a 6-3 
majority that a high school football 
coach had the right, pursuant to 
the Free Exercise Clause, to take 
a knee and pray on the 50-yard 
line immediately after the school’s 
football games.

Although some of the facts in 
Kennedy were disputed by the 
parties, the crux of the issue 
involved a high school coach—a 
devout Christian—who knelt 
at the 50-yard-line after each 

game and offered a “prayer of 
thanksgiving for player safety, 
sportsmanship, and spirited 
competition.” Kennedy v. Bremer-
ton School District, 991 F.3d 1004, 
1010 (9th Cir. 2021). Joe Kennedy 
initially prayed alone at mid-field 
but was eventually joined by play-
ers and, at times, most of the team.

Santa Fe

In 1995, students and their par-
ents filed suit against a Texas 
school district for allowing stu-
dent prayer before school football 
games. Santa Fe, 530 U.S. at 295. 
Pursuant to a policy of the Santa Fe 
Independent School District, the 
student body conducted an anony-
mous election to first determine if 
there would be invocations and a 
second election to determine which 
student would deliver them. Santa 
Fe, 530 U.S. at 297. Among other 
arguments, the district contended 
that the invocations represented 
the private speech of students over 
which the district retained no edi-
torial authority, rather than gov-
ernmental speech impermissibly 
endorsing religion.

Justice Stevens, writing for a 
majority of the Supreme Court, 
stated that the delivery of invo-
cations “over the school’s public 
address system, by a speaker repre-
senting the student body, under the 
supervision of school faculty, and 

pursuant to a school policy that 
explicitly and implicitly encour-
ages public prayer—is not properly 
characterized as ‘private’ speech.” 
Id. at 310. In addition, the majority 
rejected the district’s argument that 
the policy did not coerce students 
to join in religious observances.

“Even if we regard every high 
school student’s decision to attend 
a home football game as purely 
voluntary, we are nevertheless 
persuaded that the delivery of a 
pregame prayer has the improper 
effect of coercing those present to 
participate in an act of religious 
worship. For the government may 
no more use social pressure to 
enforce orthodoxy than it may use 
more direct means .… The consti-
tutional command will not permit 
the District to exact religious con-
formity from a student as the price 
of joining her classmates at a var-
sity football game.” 
Id. at 312 (internal citations and 
quotations omitted).

The court concluded that the dis-
trict’s “policy permitting student-led, 
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student-initiated prayer at football 
games” violated the Establishment 
Clause. Id. at 301.

Kennedy

Fifteen years after the court’s 
decision in Santa Fe, the Bremer-
ton School District in Washing-
ton State took actions to prohibit 
Coach Joseph Kennedy from pray-
ing in public immediately after 
school football games in a way 
and at a time that the district 
believed could be perceived as 
the district’s endorsement of his 
prayers. In response, Coach Ken-
nedy commenced an action assert-
ing, among other claims, that the 
district’s actions violated his First 
Amendment free speech and free 
exercise rights. Kennedy, 991 F.3d 
1004, 1014 (9th Cir. 2021).

The U.S. Court of Appeals for the 
Ninth Circuit affirmed the lower 
court’s ruling and held that the dis-
trict’s actions were not violative of 
the coach’s first amendment rights.

Relying on the seminal case of 
Pickering v. Board of Education of 
Township High School District 205, 
Will County, Illinois, 391 U.S. 563 
(1968) and its progeny, the Ninth 
Circuit held that the school district 
did not violate the coach’s free 
speech rights. In Pickering, the 
Supreme Court framed a balancing 
test that takes into consideration 
the government employee’s inter-
est in free expression compared 
to the public school’s interests in 
efficiency of operating the school 
and the safety of the students.

Cases decided after Pickering 
have led to further development 
of the law, and pursuant to this 
evolution, the Ninth Circuit relied 
on the following “sequential five-
step series of questions”:

“(1) whether the plaintiff spoke 
on a matter of public concern;

(2) whether the plaintiff spoke 
as a private citizen or public 
employee;

(3) whether the plaintiff’s pro-
tected speech was a substantial or 
motivating factor in the adverse 
employment action;

(4) whether the state had an ade-
quate justification for treating the 
employee differently from other 
members of the general public; 
and

(5) whether the state would 
have taken the adverse employ-
ment action absent the protected 
speech.” 
Id. at 1014-15 (quoting Eng v. 
Cooley, 552 F.3d 1062, 1070 (9th 
Cir. 2009)).

At issue in Kennedy were the 
second and fourth questions. Id. at 
1015. First, the Ninth Circuit relied 
on the Supreme Court decision in 
Garcetti v. Ceballos, 547 U.S. 410 
(2006), which held that when pub-
lic employees engage in speech in 
the course of their official duties, 
that speech is not protected under 
the First Amendment, and found 
that the coach had spoken within 
his official duties.

Notwithstanding the coach’s 
assertion that he was acting in 
his personal capacity while pray-
ing, the Ninth Circuit concluded 
that his duties included acting as 
a “mentor, motivational speaker, 
and role model to students spe-
cifically at the conclusion of a 
game” and that “[a]ll of the evi-
dence, including Kennedy’s own 
testimony, confirms that his job 
responsibilities extended at least 
until the players were released 
after going to the locker room.” Id. 
at 1015-16.

The Ninth Circuit also rejected 
the coach’s claim that the district 
violated his rights under the Free 
Exercise Clause. The court held 
that even if it were assumed that 
Kennedy had spoken as a private 
citizen, the district nevertheless 
had a compelling interest in pro-
hibiting religious conduct that 
could be imputed to the district, 
and that the avoidance of a viola-
tion of the Establishment Clause 
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This article provides a 
discussion of the issues 
surrounding ‘Kennedy v. 
Bremerton School District,’ 
where, on June 27, 2022, the 
Supreme Court held that a 
high school football coach had 
the right, pursuant to the Free 
Exercise Clause, to take a knee 
and pray on the 50-yard line 
immediately after the school’s 
football games.

Joe Kennedy, a former assistant foot-
ball coach at Bremerton High School 
in Bremerton, Wash., poses for a photo 
March 9, 2022, at the school’s football 
field. The Supreme Court has sided with 
a football coach from Washington state 
who sought to kneel and pray on the 
field after games. The court ruled 6-3 
along ideological lines for the coach. 
The justices said the coach’s prayer was 
protected by the First Amendment.
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was sufficient justification for 
treating Kennedy differently from 
members of the general public 
exercising their religious rights.

The Supreme Court has now held 
otherwise finding that the school 
district violated Coach Kennedy’s 
First Amendment rights pursu-
ant to both the Free Exercise and 
Free Speech Clauses. Kennedy v. 
Bremerton School District, 142 S. 
Ct. 2407 (2022).

Prayer Was Private Speech

The Supreme Court found that 
Coach Kennedy had engaged in 
private speech. Id. at 2424. The 
court explained that Coach Ken-
nedy “did not speak pursuant to 
government policy. He was not 
seeking to convey a government-
created message. He was not 
instructing players, discussing 
strategy, encouraging better on-
field performance, or engaged in 
any other speech the District paid 
him to produce as a coach.” Id.

Free Exercise Clause Analysis

The Supreme Court relied heav-
ily on its 1993 decision in Church 
of the Lukumi Babalu Aye, Inc. 
v. City of Hialeah 508 U.S. 520 
(Lukumi), which held that the 
laws and ordinances of the City 
of Hialeah created to cease the 
practices of the Santeria religion 
violated the Free Exercise Clause. 
The Church of the Lukumi Babalu 
Aye, Inc. practiced the Santeria 
religion, which included animal 
sacrifice as part of religious ritu-
als. Id. at 525-26.

After the church announced 
plans to open a house of worship, 
the city council held an emer-
gency public session and eventu-
ally passed several ordinances to 
counteract the religion’s practices. 
Id. at 525-28. The church filed suit 

against the city, alleging violations 
of the rights of its members under 
the Free Exercise Clause. Id. at 
528. The court held that the ordi-
nances were “overbroad or under-
inclusive” and placed an undue 
burden on the practice of the San-
teria religion. Id. at 546. The court 
declared that “[t]he legitimate gov-
ernmental interests in protecting 
the public health and prevent-
ing cruelty to animals” could be 
addressed in a far less restrictive 
manner. Id. at 538.

Relying on Lukumi, the court 
in Kennedy explained that 
because the district burdened the 
coach’s sincere religious exercise, 
the court would find a First 
Amendment violation unless the 
district “can satisfy ‘strict scrutiny’ 
by demonstrating its course was 
justified by a compelling state 
interest and was narrowly tailored 
in pursuit of that interest.” 
Kennedy, 142 S. Ct. at 2422.

 Court Sours on the ‘Lemon’ 
and Endorsement Tests

In its 1971 decision in Lemon 
v. Kurtzman, 403 U.S. 602, the 
Supreme Court held two state stat-
utes unconstitutional as a violation 
of the Establishment and Free Exer-
cise Clauses of the First Amendment. 
Lemon concerned a Pennsylvania 
statutory program that provided 
financial support to nonpublic 
elementary and secondary schools 
and a Rhode Island statute that sup-
plemented the salaries of nonpub-
lic elementary school teachers by 
15 percent. Id. at 606-07. Residents 
brought actions against the states, 
alleging that these statutes violated 
the First Amendment.

The Supreme Court established 
the following three-prong test to 
determine if a statute of this kind 
will pass constitutional muster: (1) 

the statute has a secular purpose; 
(2) the primary effect of the statute 
neither advances nor inhibits reli-
gion; and (3) the statute does not 
foster “an excessive government 
entanglement with religion.” Id. at 
612-13 (internal quotations omit-
ted). Applying this test, the court 
ruled that because a “comprehen-
sive, discriminating, and continuing 
state surveillance will inevitably be 
required” (id. at 619, 621) to certify 
that state funds were not being used 
to advance religious teachings at the 
schools, “the cumulative impact of 
the entire relationship arising under 
the statute in each State involves 
excessive entanglement between 
government and religion.” Id. at 613.

In Lynch v. Donnelly, 465 U.S. 668 
(1984), Justice O’Connor developed 
the “endorsement test” in her con-
curring opinion. Pursuant to her 
clarification of the Lemon test, the 
focus of the analysis for the purpose 
and effect prongs of the Lemon test 
is whether there is endorsement of 
religion by the government. Id. at 
690-92. “The proper inquiry under 
the purpose prong of Lemon, … is 
whether the government intends 
to convey a message of endorse-
ment or disapproval of religion.” 
Id. at 691. With respect to the effect 
prong, the question is “whether, 
irrespective of government’s 
actual purpose, the practice under 
review in fact conveys a message 
of endorsement or disapproval.” 
Over time, under Lemon and its 
progeny, the endorsement test 
further evolved and came to include 
the reasonable observer standard. 
Governmental action “must also be 
judged according to the standard 
of a ‘reasonable observer.’” See, 
e.g., County of Allegheny v. Ameri-
can Civil Liberties Union Greater 
Pittsburgh Chapter, 492 U.S. 573, 
620 (1989).
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In a 2014 decision, the Supreme 
Court in Town of Greece, New York 
v. Galloway, 572 U.S. 565, held 
that the inclusion of a prayer at the 
beginning of a town board meet-
ing, also known as a legislative 
prayer, was permissible and not 
a violation of the Establishment 
Clause. Residents within the town 
of Greece argued that the prayer 
was sectarian and thus violated 
the Establishment Clause. They 
further contended that they were 
coerced to listen to the prayer 
while others stated they were 
offended by the prayer. The court, 
however, dismissed these claims 
stating “[o]ffense, however, does 
not equate to coercion.” Id. at 589. 
Coercion was not present, more-
over, as “[n]othing in the record 
suggests that members of the pub-
lic are dissuaded from leaving the 
meeting during the prayer.” Id. at 
590.

The majority decision in Kennedy 
intimated that Lemon had been 
overruled. Writing for the majority, 
Justice Gorsuch wrote that “this 
Court long ago abandoned Lemon 
and its endorsement test offshoot.” 
Id. at 2427. Citing Town of Greece, 
the court noted that “[i]n place 
of Lemon and the endorsement 
test, this Court has instructed 
that the Establishment Clause 
must be interpreted by reference 
to historical practices and 
understandings … of the Founding 
Fathers” (internal citations and 
quotations omitted). Id. at 2428. In 
contrast, the minority contended 
that Lemon had been criticized, 
but not overturned. Id. at 2447-49. 
It is clear, however, by reason of 
the majority’s opinion in Kennedy, 
that it is now a dead letter.

The Supreme Court in Kennedy 
found that the district’s actions 
could not be justified based on 

its attempt to avoid a violation of 
the Establishment Clause. Instead, 
the court found that there is no 
conflict between the Free Exercise 
and Free Speech Clauses and the 
Establishment Clause. Id. at 2432.

“There is only the ‘mere 
shadow’ of a conflict, a false choice 
premised on a misconstruction of 
the Establishment Clause. And in 
no world may a government enti-
ty’s concerns about phantom con-
stitutional violations justify actual 
violations of an individual’s First 
Amendment rights.”
Id. at 2432.

 Analysis and a Look to the 
Future

Kennedy is not the only case 
this term in which the court’s 
conservative majority has advanced 
interests of religious groups. The 
court struck down a nonsectarian 
requirement for participation in 
Maine’s tuition assistance program. 
Carson v. Makin, 142 S. Ct. 1987 
(2022). The court also blessed a 
Christian group that sought to 
raise its flag at Boston City Hall. 
Shurtleff v. Boston, 142 S. Ct. 1583 
(2022). Moreover, the court, this 
term, has demonstrated its will-
ingness to overrule long stand-
ing precedent as in the challenge 
to Roe v. Wade (Dobbs v. Jackson 
Women’s Health Organization, 
142 S. Ct. 2228 (2022)) and now 
to Lemon v. Kurtzman. Santa Fe, 
while not expressly overruled, has 
been rendered meaningless.

The court’s decision in Kennedy 
reflects the inherent tension 
between the Establishment and Free 
Exercise Clauses, with the Supreme 
Court placing the weight of its 
conservative majority in favor of 
the free exercise of religion, even in 
contexts once thought to be subject 
to the barrier between church and 

state. This decision will require 
the immediate attention of school 
board members, administrators 
and school attorneys. School 
district policy manuals may have to 
be quickly revised in light of the 
court’s decision.

The next litigation frontier may 
involve whether teachers or other 
employees may engage in prayer 
on campus elsewhere than on ath-
letic fields. Advocates for religious 
groups will be encouraged by the 
strong language of the majority 
in Kennedy, and schools may find 
it difficult to deny on-premises 
prayer provided that it does not 
interfere with the instructional pro-
gram. School officials may be faced 
with the difficult choice of allow-
ing religious activity and possibly 
finding themselves defendants in 
litigation brought by advocates of 
the separation of church and state, 
or prohibiting religious activity and 
being sued by groups such as the 
First Liberty Institute, which repre-
sented Coach Kennedy. Educators 
should consult with their attorneys 
before imposing any discipline for 
religious speech given the pro-
nouncement of the Supreme court 
in its latest decision.
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