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I
n Tinker v. Des Moines Independent 
Community School District, 393 U.S. 
503 (1969), the U.S. Supreme Court 
famously declared that students 
do not “shed their constitutional 

rights to freedom of speech or ex-
pression at the schoolhouse gate.” On 
June 23, 2021, in Mahanoy Area School 
District v. B.L., 2021 WL 2557069 (U.S. 
2021), in an 8-1 decision authored by 
Justice Steven Breyer, the Supreme 
Court made clear that the special in-
terest of schools in regulating student 
speech is not shed when students 
step outside the schoolhouse gates. 
The potentially conflicting interests 
of schools and their students are 
to be balanced on both sides of the 
gate, while the bar appears decidedly 

higher for schools in the off-campus 
setting.

In Mahanoy, the court affirmed the 
order of the U.S. Court of Appeals for 
the Third Circuit, albeit for reasons 
other than those advanced by that 
court, determining that the school 
violated the student’s First Amend-
ment rights by imposing disciplinary 
action for the posting of vulgarities 
on social media while off-campus, af-
ter school hours and without using 
school resources.

Underlying Facts
Brandi Levy, then a high school 

freshman who failed to make the 
school’s cheerleading squad, posted 
images on Snapchat at a local conve-
nience store of herself and a friend 
holding up their middle fingers and 
stating “F … school f … softball f … 

cheer f … everything.” Mahanoy, 2021 
WL 2557069, at *3. The postings were 
made available only to Brandi’s Snap-
chat friends. After students brought 
the posts to the attention of the 
school’s cheerleading coaches, Bran-
di was suspended from the J.V. cheer-
leading team for the upcoming year 
for violation of team and school rules.

Lower Court Decisions
When Brandi’s apologies did not 

change the minds of school officials 
and the school district affirmed 
her suspension, Brandi and her 
parents sued the district. In 2019, 
in reliance upon Tinker (the 1969 
seminal Supreme Court Case which 
recognized the special interest of 
schools in the regulation of on-
campus student speech), the U.S. 
District Court for the Middle District 
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of Pennsylvania held that the school 
district violated Brandi’s rights 
by punishing her for her Snapchat 
posts which, according to the court, 
had not caused serious disruption 
at the school. B.L. v. Mahanoy Area 
School District, 376 F. Supp. 3d 429 
(M.D. Pa 2019). The school district 
appealed to the Third Circuit and in 
June 2020, the Third Circuit affirmed 
the District Court’s judgment, hold-
ing that Brandi’s posting constituted 
off-campus conduct for which she 
could not be punished pursuant to 
the First Amendment. B.L. v. Maha-
noy Area School District, 964 F.3d 170, 
194 (3d Cir. 2020). The Third Circuit 
startled educators by further hold-
ing that Tinker was inapplicable to 
off-campus speech.

Supreme Court Precedent
In Tinker, three public school 

students wore black armbands to 
school to demonstrate their objec-
tion to U.S. involvement in the Viet-
nam War. Aware of the students’ 
plans to wear armbands, school ad-
ministrators had adopted a policy 
prohibiting students from wearing 
armbands to school and the students 
were suspended pursuant to this 
policy. The court found that wearing 
the armbands involved “direct, pri-
mary First Amendment rights akin 
to ‘pure speech.’” Tinker, 393 U.S. at 
508. Balancing the free speech rights 
of students “applied in light of the 
special characteristics of the school 
environment,” the court established 
a “material and substantial disrup-
tion” test and held that the school 
district violated the students’ First 
Amendment rights. Id. at 506. Absent 
a school district’s ability to demon-
strate that a student’s activities “ma-
terially and substantially disrupt the 
work and discipline of the school” or 

reasonably predict that a student’s 
activities would cause a “substantial 
disruption of or material interference 
with school activities,” a student’s 
speech is protected under the First 
Amendment. Id. at 513-14.

In three subsequent cases, the Su-
preme Court discerned limited cir-
cumstances in which schools are 
able to regulate student speech re-
gardless of whether the speech pass-
es Tinker’s material and substantial 
disruption test: (1) lewd, vulgar or 
profane speech; (2) school-spon-
sored speech based upon a legiti-
mate pedagogical concern; and (3) 
speech that encourages illegal drug 
use. See Mahanoy, 964. F.3d at 178.

In Bethel School District No. 403 v. 
Fraser, 478 U.S. 675 (1986), a high 
school student was suspended from 
school for two days due to the con-
tent of a speech given at a school-
sponsored assembly in support of 
another student running for school 
office. Throughout the speech, the 
student referred to the candidate “in 
terms of an elaborate, graphic, and 
explicit sexual metaphor.” Id. at 678. 
The Supreme Court characterized 
the student’s remarks to his school-
mates as “offensively lewd and in-
decent” and held that such speech 
could be regulated by the school. Id. 
at 685-86. The court focused on the 
“role and purpose of the American 
public school system.” Id. at 681. 
Schools should prepare students for 
citizenship, “teach by example the 
shared values of a civilized social 
order” and “protect children—espe-
cially in a captive audience—from 
exposure to sexually explicit, inde-
cent or lewd speech.” Id. at 681-84.

In Hazelwood School District v. Kuhl-
meier, 484 U.S. 260, 262-64 (1988), 
student staff members of a high 

school-sponsored newspaper alleged 
that the school district violated their 
First Amendment rights when school 
officials deleted certain articles in 
the school newspaper prior to pub-
lication. The censored articles ad-
dressed students’ experiences with 
teenage pregnancy and the impact 
of divorce. The U.S. Supreme Court 
found that the actions did not violate 
the student’s free speech rights and 
held that “educators do not offend 
the First Amendment by exercising 
editorial control over the style and 
content of student speech in school-
sponsored expressive activities so 
long as their actions are reasonably 
related to legitimate pedagogical con-
cerns.” Id. at 273. Schools can, “exer-
cise greater control” over “school-
sponsored … expressive activities 
that … [people may] reasonably per-
ceive to bear the imprimatur of the 
school.” Id. at 271.

In Morse v. Frederick, 551 U.S. 393 
(2007), Joseph Frederick, a high 
school student, held up a banner 
bearing the phrase: “BONG HITS 
4 JESUS” while attending the 2002 
Olympic Torch Relay. Frederick 
attended the relay as part of a “school 
sanctioned and school-supervised” 
activity. Id. at 396, 400-01. In response 
to Frederick’s refusal to comply with 
the principal’s order to take down 
the banner, Frederick was suspended 
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for 10 days. The Supreme Court 
held that the First Amendment does 
not prohibit school administrators 
from restricting student expression 
that can be reasonably regarded as 
promoting the use of illegal drugs.

‘Mahanoy’ and Its Ramifications  
for School Officials

Tinker and its pre-2021 progeny 
provided a framework for determin- 
ing when student speech at school 
or as part of a school-sponsored 
activity could be regulated by a 
school district without violating the 
First Amendment. The court in Ma-
hanoy, however, considered for the 
first time the constitutionality of a 
school district’s regulation of “true 
off-premises student speech.” Ma-
hanoy, 2021 WL 2557069 at *7 (Alito, 
concurring). The court held that al-
though schools may have a special 
interest in regulating some off-cam-
pus student speech, the interests 
proffered by the school district here 
(while they may have sufficed to pun-
ish on-campus speech under existing 
caselaw), were not sufficient to over-
come the student’s interest in free 
expression in an off-campus setting.

Although the court in Mahanoy 
agreed with the lower courts that 
the school district violated the First 
Amendment when it suspended 
Brandi from the J.V. cheerleading 
squad, it expressly rejected the 
unyielding holding of the Third 
Circuit that Tinker has no applica-
tion to off-campus speech. The court 
stated: “Unlike the Third Circuit, we 
do not believe the special character-
istics that give schools additional 
license to regulate student speech 
always disappear when a school 
regulates speech that takes place 
off campus. The school’s regulatory 
interests remain significant in some 

off-campus circumstances.” Id. at *4.
The court, however, declined to 

set forth a clear rule for determining 
when off-campus speech can lead 
to student discipline: “[W]e do not 
now set forth a broad, highly general 
First Amendment rule stating just 
what counts as “off campus” speech 
and whether or how ordinary First 
Amendment standards must give 
way off campus to a school’s special 
need to prevent, e.g., substantial dis-
ruption of learning-related activities 
or the protection of those who make 
up a school community.” Id. at *5.

While the court did not list the 
circumstances under which off-
campus speech may be regulated, 
it cited examples set forth in the 
parties’ briefs that may warrant 
school regulation: (1) “serious 
or severe bullying or harassment 
targeting particular individuals;” (2) 
“threats aimed at teachers or other 
students;” (3) “the failure to follow 
rules concerning lessons, the writing 
of papers, the use of computers, or 
participation in other online school 
activities;” and (4) “breaches of 
school security devices, including 
material maintained within school 
computers.” Id. at *4.

The court made clear that it could 
not rule on these examples and “de-
termine precisely which of the many 
school-related off-campus activities 
belong on such a list.” Id. at *5. The 
court noted that this was particularly 
true due to “the advent of computer-
based learning.” Id. Moreover, the 
court noted that the decision in any 
case will be impacted by the particular 
circumstances, including a student’s 
age, the nature of the off-campus ac-
tivity, and the impact on the school.

It appears, therefore, that the 
Tinker standard of substantial disr- 

uption of learning-related activity or 
the protection of those who make up 
a school community remains intact. 
Educators, however, should consult 
with their attorneys before impos-
ing any discipline for off-campus 
speech, particularly political or reli-
gious speech which is scrupulously 
defended by the courts under the 
First Amendment.

In addition, pursuant to anti-harass 
ment and anti-bullying laws, such as 
the Dignity for All Students Act in  
New York (New York Education Law 
§§10-18), school districts across the 
country may have obligations to in-
vestigate off-campus misconduct 
and to take action to end harassment 
or bullying. As the court stated in Ma-
hanoy, “serious or severe bullying or 
harassment targeting particular in-
dividuals” may provide a reason for 
a school to regulate such conduct 
even if takes place off-campus. Id. 
at *4. School districts should proc- 
eed with such investigations and  
only take remedial actions for off-
campus misconduct after taking 
into account the considerations 
discussed in Mahanoy.

Notably, in his concurring opinion, 
Justice Alito observed that school 
officials will sometimes “get carried 
away, as did the school officials in 
the case at hand. If today’s decision 
teaches any lesson, it must be that 
the regulation of many types of off-
premises student speech raises seri-
ous First Amendment concerns, and 
school officials should proceed cau-
tiously before venturing into this ter-
ritory.” Id. at *15 (Alito, concurring).
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