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ized via a separate written agreement. This agreement 
is signed by all parties.

Step 3: The complainant then has seven calendar 
days to revoke the agreement after it has been fully 
signed. This seven day period also cannot be waived or 
shortened, and the agreement cannot become effective 
or enforceable until the period has expired. See N.Y. 
CPLR § 5003-b; N.Y. Gen. Obligations Law § 5-336(1)
(b).

The language of the NDA must not be overbroad. 
An agreement will be void if it prohibits or otherwise 
restricts the complainant from: “(i) initiating, testifying, 
assisting, complying with a subpoena from, or partici-
pating in any manner with an investigation conducted 
by the appropriate local, state or federal agency; or 
(ii) filing or disclosing any facts necessary to receive 
unemployment insurance, Medicaid, or other public 
benefits to which the complainant is entitled.” N.Y. 

Gen. Obligations Law § 5-336(1)(c).

2. Update Anti-Harassment and Discrimination 
Policies

Employment policies must be updated to reflect 
the new categories protected by the New York Human 
Rights Law (HRL). Effective February 24, 2019, “gender 
identity or expression” was added as a protected cat-
egory by the Gender Expression Non-Discrimination 
Act (GENDA). See Chapter 8 of the N.Y. Laws of 2019. 
“Gender identity or expression” is defined in the law as 
“a person’s actual or perceived gender-related identity, 
appearance, behavior, expression, or other gender-
related characteristic regardless of the sex assigned to 
that person at birth, including, but not limited to, the 
status of being transgender.” N.Y. Exec. Law § 292(35).

Effective July 12, 2019, the HRL prohibition against 
unlawful discrimination based upon “race” was ex-
panded to include discrimination based upon “traits 
historically associated with race, including, but not 
limited to, hair texture and protective hairstyles.” The 
phrase protective hairstyle includes, but is not limited 
to, braids, locks and twists. N.Y. Exec. Law §§ 292(37) 
and (38).

The HRL’s religious protections were also expand-
ed. Effective October 8, 2019, employers are prohibited 
from discriminating against employees for the “wear-
ing of any attire, clothing, or facial hair in accordance 

Top 10 Public Sector Labor and Employment Law
Things to Do in 2020
By Sharon Berlin and Richard Zuckerman

Following sweeping, though piecemeal, changes 
made to New York’s labor and employment laws 
during 2018 and 2019, here are 10 of the most impor-
tant changes about which public sector employers, 
employees, practitioners, and neutrals need to ensure 
have been implemented in 2020.

1. Revise Settlement Agreements Used to 
Resolve Allegations of Illegal Employment 
Harassment and Discrimination

It has been illegal in New York since July 11, 2018, 
to include a nondisclosure provision in an agreement 
or resolution in which the factual foundation involves 
sexual harassment, unless the complainant wants the 
nondisclosure provision to be included. See Chapter 57 
of the N.Y. Laws of 2018. An August 12, 2019, amend-
ment expanded this prohibition on confidentiality/
nondisclosure agreements to all claims of prohibited 
discrimination resolved on or after October 11, 2019. 
See N.Y. CPLR § 5003-b; N.Y. Gen. Obligations Law § 
5-336(1)(a). A nondisclosure agreement (NDA) is now 
defined in State law as any term or condition in any 
settlement agreement or other kind of claim resolution 
mechanism involving discrimination that “would pre-
vent the disclosure of the underlying facts and circum-
stances [of a] claim or action.” N.Y. CPLR § 5003-b; 
N.Y. Gen. Obligations Law § 5-336(1)(a).

If the complainant wants an NDA included in an 
agreement or resolution, and the employer agrees to 
this request, the complainant must then be given 21 
days to consider the terms or conditions and then at 
least seven days to revoke. See N.Y. CPLR § 5003-b; 
N.Y. Gen. Obligations Law § 5-336. 

The following three-step process should be used 
to confirm the complainant’s preference for an NDA:

Step 1: The nondisclosure terms must be provided, 
in writing, to all parties, in plain English and, where 
applicable, also in the complainant’s language. The 
complainant has 21 calendar days to consider the 
language. Unlike with Age Discrimination in Em-
ployment Act/Older Workers Benefit Protection Act 
releases, this period cannot be waived or shortened.

Step 2: If, after the full 21 days, the complainant 
determines that the NDA terms are acceptable, then 
the complainant’s preference needs to be memorial-



14 NYSBA  Municipal Lawyer  |  2020 |  Vol. 34 |  No. 1

with the requirements of [the employee’s] religion.” 
N.Y. Exec. Law § 296(10)(a). This protection applies to 
turbans, headscarves, hijabs, burqas, yarmulkes and 
beards. There is a limited undue hardship exception. 

Since October 11, 2019, the HRL also protects con-
tractors, vendors, consultants, and others providing 
services in the workplace pursuant to a contract, from 
all forms of illegal discrimination and harassment. 
N.Y. Exec. Law §§ 296-b(2)(b), 296(d), 296(h). This 
expands the 2018 amendment that extended protec-
tion against sexual harassment to these individuals/
entities. N.Y. Exec. Law § 296-d.

Commencing November 18, 2019, absent an 
undue hardship, employers are required to provide 
time off, as a reasonable accommodation, to employ-
ees who are known to be victims of domestic violence 
or parents of children who are victims of domestic 
violence. Chapter 93 of the N.Y. Laws of 2019, codified 
as N.Y. Exec. Law § 296(22). Reasonable time off may 

be used for purposes of:

• seeking medical attention for injuries caused by 
domestic violence;

• obtaining services from a domestic violence 
shelter, program, or rape crisis center as a result 
of domestic violence;

• obtaining psychological counseling relating to 
domestic violence;

• participating in safety planning and to take 
other actions to increase safety from future inci-
dents of domestic violence, including temporary 
or permanent relocation; or

• obtaining legal services in relation to domestic 
violence, to assist in the prosecution of a do-
mestic violence offense, or to appear in court in 
relation to incidents of domestic violence. N.Y. 
Exec. Law § 296(22)(c)(2).

Employees may, subject to any applicable duty 
to bargain pursuant to New York’s Taylor Law, be 
required to use available paid time off. During the 
leave, regardless of whether it is paid, the employer 
is required to continue health insurance benefits to 
which the employee is otherwise entitled. N.Y. Exec. 
Law § 296(22)(c)(1).

The employee must provide reasonable advance 
notice of the need to be absent, unless doing so is not 
feasible. Where it is not feasible, the employer may 
after the fact request supporting documentation from 
the employee. N.Y. Exec. Law § 296(22)(c)(3)-(5).

3. Update Training
The 2018 amendments to the HRL required employers 

to provide sexual harassment training to all employees by 
no later than October 9, 2019, and thereafter on an an-
nual basis. See Chapter 57 of the N.Y. Laws of 2018. The 
law was further amended, effective October 11, 2019, to 
require that, at the time of hire, and at the time annual 
sexual harassment training is conducted, employees be 
provided with a “notice,” in writing, in English and in the 
employee’s primary language, containing a copy of the 
employer’s anti-sexual harassment policy and the infor-
mation presented at the employer’s sexual harassment 
training. Chapters 160 and 161 of the N.Y. Laws of 2019  
§ 11, codified at N.Y. Labor Law § 201-g(2-a).

4. Review and Update Handbooks
Effective January 7, 2020, if an employer provides an 

employee handbook to its employees, the handbook must 
include a notice of employee rights and remedies pursu-
ant to New York Labor Law § 203-e (the Reproductive 
Health Decision-Making Law). While an employer that 
does not provide a handbook does not have to create one, 
it must still abide by the prohibitions set forth in this law.

Section 203-e prohibits discrimination based on an 
employee’s or a dependent’s reproductive health deci-
sion making, and specifically prohibits an employer from 
accessing, without the employee’s affirmative informed 
written consent, personal information regarding the 
employee’s or their dependents’ reproductive health 
decision-making including, but not limited to, the deci-
sion to use or access a particular drug, device or medi-
cal service. It also prohibits retaliatory personnel action 
(discharge, suspension, demotion or other penalty) with 
respect to compensation terms, conditions or privileges of 
employment because of or on the basis of the employee’s 
or dependent’s reproductive health decision making. 
Employers are prohibited from requiring employees to 
sign waivers or other documents purporting to deny an 
employee the right to make the employee’s own repro-

ductive health care decisions.

5. Review Civil Service Law § 75 Coverage
Civil Service Law § 75 requires that certain civil ser-

vants be provided with due process, including a hearing 
and charges, prior to being formally disciplined or termi-
nated. Effective September 7, 2018, § 75 protections were 
added for labor class employees with five or more years 
of continuous service in the applicable job title.

On Veteran’s Day 2019, Civil Service Law § 75 was 
again amended, this time to add protection, effective 
November 12, 2020, for a person holding position by 
permanent appointment or employment in the classified 
service, and who was honorably discharged or released 
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under honorable circumstances from the U.S. Armed 
Forces, including:

• due to having a “qualifying condition,” which is 
defined to include a diagnosis of post-traumatic 
stress disorder (PTSD) or traumatic brain injury 
made by, or an experience of military sexual 
trauma; or

• being a veteran who is LGBT and was dis-
charged for other than bad or dishonorable con-
duct due to their sexual orientation or gender 
identity or expression, and who served in a time 
of war.

6. Revise Employment Applications and 
Screening Procedures

On January 6, 2020, a salary history ban was 
implemented. See New York Labor Law § 194-a, which 
prohibits employers from relying on an individual’s 
wage or salary history in determining whether to 
make a hiring decision or in determining a future em-
ployee’s wage or salary.

An employer now cannot legally:

• rely on an applicant’s wage or salary history 
when determining whether to offer employment 
or when determining the individual’s compen-
sation;

• seek or require (verbally or in writing) that an 
applicant or current employee provide a wage or 
salary history “as a condition to be interviewed, 
or as a condition of continuing to be considered 
for an offer of employment, or as a condition of 
employment or promotion”; 

• seek or require (verbally or in writing) a wage or 
salary history of an applicant or current em-
ployee (or his/her agents) from that individual’s 
current or former employee (or their agents); or

• refuse to interview, hire, promote, employ, or 
otherwise retaliate against, an applicant or cur-
rent employee based upon prior wage or salary 
history, because (s)he did not provide wage or 
salary history or because (s)he filed a complaint 
alleging a violation of the state salary inquiry 

law.

An applicant or employee may voluntarily dis-
close prior salary history for various purposes includ-
ing, but not limited to, salary negotiations, but the em-
ployer cannot prompt the disclosure unless required 
to do so by law. Where salary history information is 
volunteered during salary negotiations, the employer 
can verify that information. 

Employers should revise job applications and post-
ings so that they do not impermissibly ask for wage 
or salary history. Employees who conduct interviews 
should be trained so that they do not impermissibly 
ask for this information and do not seek to obtain it 
from the internet (e.g., seethroughny.net, newspapers, 
board agendas) or via other means.

7. Review and Ensure Pay Equity
New York’s Equal Pay Law has long prohibited an 

employer from paying a lower wage rate on the basis 
of “sex” for equal work on a job the performance of 
which requires equal skill, effort, and responsibility, 
and which is performed under similar working condi-
tions,.” N.Y. Labor Law § 194. This law was amended 
effective October 8, 2019 to protect employees and 
interns who have “protected class status” pursuant 
to the HRL based upon their “age, race, creed, color, 
national origin, sexual orientation, gender identity or 
expression, military status, sex, disability, predisposing 
genetic characteristics, familial status, marital status, 
or domestic violence victim status...” Chapter 93 of the 
N.Y. Laws of 2019, codified at N.Y. Labor Law § 194. 
The Equal Pay Law now also prohibits wage inequi-
ties for “substantially similar work, when viewed, as a 
composite of skill, effort, and responsibility, and per-
formed under similar working conditions.” N.Y. Labor 
Law § 194.

8. Comply with the Time Allowed Employees to 
Vote Law

Effective April 3, 2020, Election Law § 3-110 was 
amended to require that employers provide employ-
ees who are registered to vote and who do not have 
sufficient time outside their scheduled working hours 
within which to vote on any day on which they may 
vote with paid time off to vote. The employee must be 
provided with as much working time off as will enable 
the employee to vote, when added to the employee’s 
voting time outside their work hours, but the off with-
out loss of pay may not exceed two hours. This provi-
sion applies to elections conducted pursuant to the 
Election Law, generally including federal, New York 
State, county, city, town and village general, special, 
and primary elections. 

An employee who has four consecutive hours 
either between the opening of the polls and the begin-
ning of the work shift, or between the end of the shift 
and the closing of polls, is deemed to have sufficient 
time outside his/her working hours within which to 
vote. If the employee has less than four consecutive 
hours, the employee may take off as much working 
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time as will enable the employee to vote, when added 
to the employee’s voting time outside his/her work-
ing hours, but not more than two hours will be with-
out loss of pay. This time off to vote is to be designated 
by the employer at the beginning or end of the work 
shift unless otherwise mutually agreed upon. N.Y. 
Election Law § 3-110(2).

9. Re-Employment of Retirees 
For the first time since 2007, there has been an 

increase to the Retirement and Social Security Law 
(RSSL) § 212 earning limitation, which is applicable 
to retired persons working in positions in public 
service prior to the calendar year in which they turn 
65 years old. On December 6, 2019, Governor Cuomo 
signed into law a $5,000 increase so that, commencing 
with the 2020 calendar year, the earning limitation is 
$35,000. Chapter 589 of the N.Y. Laws of 2019.

10. Adjust Compensation as Needed to Comply 
with 2020 State Minimum Wage and Exempt 
Salary Threshold Increases

Effective December 31, 2019, the minimum wage 
in New York State increased to $13 per hour in Nas-
sau, Suffolk and Westchester Counties, $15 per hour in 
New York City, and $11.80 per hour in the rest of the 
State. N.Y. Labor Law § 652. Corresponding increases 
also went into effect on December 31, 2019 for mini-
mum exempt administrative and executive employee 
salaries, which became $975 per week for employees 
in Nassau, Suffolk and Westchester Counties, $1,125 
per week for employees in New York City, and $885 
for employees in the rest of the State. The minimum 
wage and exempt employee minimum salaries will 
again increase on December 31, 2020.

As with any other changes to the law, affected en-
tities and individuals should consult with their labor 
and employment law counsel on how best to imple-
ment these changes so as to ensure compliance with 
the law.
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