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In February 2017, the United States 
Departments of Education and Jus-
tice rescinded guidance contained 
in their joint May 13, 2016 “Dear 
Colleague Letter” and in the De-
partment of Education’s January 7, 
2015 letter to Emily Prince regard-
ing protections for transgender stu-
dents pursuant to federal law.  

The now rescinded guidance pro-
vided that Title IX of the Education 
Amendments of 1972,1  which pro-
hibits discrimination on the basis of 
sex in federally funded education 
programs and activities, encom-
passed a prohibition of discrimi-
nation based on a student’s gender 
identity or transgender status. The 
guidance required school districts 
to treat students consistent with 
their gender identity and to provide 
transgender students with access to 
restroom and locker room facilities 
consistent with their gender iden-
tity. For example, a school district 
should allow a biological male stu-
dent who identifies as a female ac-
cess to the girl’s restroom and lock-
er room facilities.  

In response, New York State Attor-
ney General Eric T. Schneiderman 
and New York State Education De-
partment Commissioner MaryEllen 
Elia issued statements objecting to 
the decision to rescind the guid-
ance and reminding school dis-
tricts across New York State that 
“irrespective of the federal govern-
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ment’s decision—they have inde-
pendent duties under state and local 
law to protect transgender students 
from discrimination and harassment 
in their schools and at all school 
functions.”

Commissioner Elia stated that “[t]rans-
gender youth are valued members 

of our schools and communities 
across New York State, yet statis-
tics show that more than half of 
them will attempt suicide at least 
once by their 20th birthday. So we 
must do everything in our power to 
create learning environments that 
are safe and welcoming for all.”

State Law Protections

As was noted by Attorney General 
Schneiderman and Commissioner 
Elia, students in New York State 
enjoy greater protections than those 
in other parts of the country.  In 
July 2015, the New York State Edu-
cation Department issued guidance 
that was similar to the now-rescind-
ed federal guidance. In this guid-
ance, the Education Department 
recommends that school districts 
take proactive steps to create a cul-
ture in which transgender and gen-
der nonconforming students feel 
safe, supported and fully included. 
The guidance provides that schools 
should accept a student’s assertion 
of the student’s own gender iden-
tity. For example, a student who is 
a biological male who identifies as 
a female and wishes to be regard-
ed as a female should be respected 
and treated like any other female 
student.

The guidance recommends that 
school districts provide access to 
restrooms and locker rooms that 
are consistent with a student’s   
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gender identity and make alterna-
tive accommodations, such as a 
single unisex bathroom or private 
changing area, available to students 
who request them. The guidance 
also recommends that school dis-
tricts speak with the student, and 
possibly also the student’s parents, 
regarding the student’s name and 
pronoun use and agree on a plan 
to reflect the student’s individual 
needs regarding initiating that name 
and pronoun use within the school.
 
One of the stated bases for the 
recommendations set forth in the 
State guidance was the Dignity for 
All Students Act (DASA).  DASA 
is a New York State law that pro-
tects students from harassment or 
bullying and prohibits discrimi-
nation based on a person’s actual 
or perceived race, color, weight, 
national origin, ethnic group, reli-
gion, religious practice, disability, 
sexual orientation, gender or sex.2  
Although it does not specifical-
ly address transgender or gender 
nonconforming students, DASA’s 
prohibition against discrimina-
tion based on gender is defined to 
prohibit discrimination based on a 
person’s gender identity or expres-
sion.3  The New York Education 
Law also prohibits discrimination 
based on sex with respect to ad-
mission into or inclusion in courses 
of instruction and athletic teams in 
public schools.4 
 

New York City Schools

Students attending school in New 
York City are provided with an addi-
tional level of protection. In March 
2017, the New York City Depart-
ment of Education issued “Trans-
gender and Gender Nonconforming 

Student Guidelines,” which provide 
that it is the Department of Educa-
tion’s policy to maintain a safe and 
supportive school environment for 
all students free from discrimina-
tion on account of, among other 
things, actual or perceived gender, 
gender identity, gender expression 
or sexual orientation. Similar to the 
State’s guidance, the Department of 
Education’s guidance provides that 
transgender and gender noncon-
forming students must be provid-
ed with access to restroom, locker 
rooms and changing facilities con-
sistent with their gender identity 
and that schools must provide rea-
sonable alternative arrangements 
for students who request a desire 
for increased privacy.

Federal Law Protections

Despite the federal government’s 
rescission of the guidance requir-
ing school districts to treat students 
consistent with their gender iden-
tity, some federal courts continue 
to interpret Title IX’s prohibition 
against discrimination based on sex 
to require school districts to allow 
a transgender student to use the re-
stroom that is consistent with the 
student’s gender identity.
 
For example, in Whitaker v. Keno-
sha Unified School District,5  a stu-
dent who was born a female and 
identifies as a male sued his Wis-
consin school district for violating 
Title IX and the Fourteenth Amend-
ment’s Equal Protection Clause by 
not permitting him access to the 
boys’ restroom.  The student sought 
preliminary injunctive relief. On 
May 30, 2017, after the federal gov-
ernment’s rescission of its guidance 
interpreting Title IX, the Seventh 

Circuit affirmed the district court’s 
grant of a preliminary injunction 
enjoining the school district from 
denying the student access to the 
boys’ restroom. The court found 
that the student demonstrated a 
likelihood of success on the mer-
its of his Title IX claim because he 
alleged that the district denied him 
access to the boys’ restroom be-
cause he is transgender. The court 
explained that “[a] policy that re-
quires an individual to use a bath-
room that does not conform with 
his or her gender identity punishes 
that individual for his or her gender 
non-conformance, which in turn 
violates Title IX.” The court com-
pared this to discrimination based 
on a person’s failure to conform 
to stereotypical gender norms. The 
Seventh Circuit also found that the 
student demonstrated a probability 
of success on his Equal Protection 
Claim.
 
The Family Educational Rights and 
Privacy Act (FERPA) protects per-
sonal information about students 
in school records and, in most cir-
cumstances, prohibits the release of 
this information without consent.6 
Information about a student’s trans-
gender status, legal name, or gen-
der assigned at birth may constitute 
confidential education information. 
School staff should not disclose 
information that may reveal a stu-
dent’s transgender status to others 
unless they are legally authorized 
to do so or unless the parent (or 
student, if the student is 18 years 
of age or older) has authorized the 
disclosure.

The Equal Access Act provides cer-
tain additional federal protections 
to transgender students.  The Equal 
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Access Act prohibits public second-
ary schools that have created a lim-
ited open forum and receive federal 
financial assistance from denying 
equal access to students who wish 
to conduct a meeting on school 
grounds based upon the content 
of the students’ proposed discus-
sions.7  Thus, a school may not pro-
hibit certain student groups, such 
as a Gay-Straight Alliance Club, 
from meeting on school grounds or 
treat them differently because of the 
name of the club or the content of 
their speech. Additionally, the First 
Amendment to the United States 
Constitution protects students’ 
rights to free speech and freedom of 
expression, including expression of 
gender identity.

Conclusion

Transgender students have a sig-
nificantly higher rate of suicide and 
suicidal thoughts than their peers. 
According to a 2015 survey con-
ducted by the National Center for 
Transgender Equality, 77% of stu-
dents who identified as or who were 
perceived as transgender at some 
point while in grades K-12 experi-
enced some form of mistreatment, 
including verbal harassment, being 
prohibited from dressing accord-
ing to their gender identity, harsher 
discipline or physical or sexual as-
sault.8  17% faced such severe mis-
treatment that they left their K-12 
school.
 
It is important that counsel for 
school districts in New York and 
throughout the country understand 
the statistics surrounding transgen-
der youth and the obligation for 
school districts to create an envi-
ronment that is free from harass-
ment, bullying and discrimination 
and that makes students feel com-
fortable reporting violations of 

those prohibitions. School staff, at 
all levels, should be respectful and 
serve as positive role models to bet-
ter ensure that all students enjoy a 
safe, accepting and nondiscrimina-
tory school environment. 

NOTE:  Lauren Schnitzer is an asso-
ciate with Lamb & Barnosky, LLP in 
Melville where she practices in the 
Firm’s education, labor, municipal and 
litigation departments.  Ms. Schnitzer 
focuses her practice on representing 
the Firm’s school district, BOCES and 
other municipal clients as general, la-
bor and special education counsel. 
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