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I.

STUDENT SUSPENSION . EDUCATION LA\ry

Q

3214

Students may only be suspended from school attendance for the reasons specified in
Education Law $ 3214. These reasons allow for the suspension of students who are
insubordinate or disorderly or violent or disruptive, or whose conduct otherwise
endangers the safety, morals, health, or welfare of others.

1.

Violent pupil - A "violent pupil" is a student who:
a. commits an act of violence upon a school employee;
b. commits an act of violence, while on school property, against another
student or any other person lawfully on district property;
c. possesses, while on school property, a gun, knife, explosive or
incendiary bomb, or other dangerous instrument capable of causing
physical injury or death;
d. displays, while on school property, what appears to be a gun, knife,
explosive or incendiary bomb, or other dangerous instrument capable of
causing physical injury or death;
e. threatens, while on school property, to use any instrument that appears
able to cause physical injury or death;
f. knowingly and intentionally damages or destroys the personal property
of a school district employee or anyperson lawfullyupon school
district property; or
g. knowingly and intentionally damages or destroys school district
property.

2.
A.

Disruptive pupil - A "disruptive pupil" is a student who is substantially
disruptive of the educational process or substantially interferes with the
teacher's authority over the classroom.

Suspensions of FIVE DAYS OR LESS

1.

\ilho May Suspend the Student?
a.

The Board of Education.

b.

The Superintendent of Schools

c.

The Building Principal - Principals are permitted to suspend a
student for up to five days without specific delegation of this
authority by the school board.
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2.

Procedure:
a.

Notice to Student - The suspending authority must provide the
student with notice of the charged misconduct. Education Law $
3214(3)(bxl). If the student denies the misconduct, the
suspending authority must provide an explanation of the basis
for the suspension.

b.

Parental Notice
a

The student's parent must be immediately notified in
writing that the student may be suspended from school.
This notice must be provided by personal delivery,
express mail delivery, or equivalent means reasonably
calculated to assure receipt of such notice within 24 hours
of the decision to propose suspension.
The notice must be sent to the last known address or
addresses of the parents. Where possible, notification
should also be provided by telephone.

o

The notice must provide a description of the incident(s)
and inform the parent of the right to request an immediate
informal conference with the principal before the start of
the suspension.
The notice must be in the dominant language or mode
communication used by the parents.

c.

o

See Exhib it " Ar" Sample StandardÆ.{on-Emergency
Principal Suspension Letter

a

Sample Continuing Danger
Principal's Suspension Letter
See

of

Exhibit"Br"

Informal Conference
o

The sfudent and the student's parent must, upon request,
be given an opportunity for an informal conference with
the principal in the dominant language or mode of
communication of the parents.
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o

During the conference, the student and/or parent may
present the student's version of the event and ask
questions of the complaining witresses.

o

This procedure is intended to afford the principal the
opportunity to decide whether his/her original decision to
suspend was coffect or should be modified.

NOTE: It is generally insufficient to merely provide the parent with an
opportunity to speak to the principal without the complaining witnesses
present, or an opportunity to speak to the complaining witnesses
without the principal present. However, a meeting with the principal
and other school officials who investigated an incident and interviewed
potential witnesses/victims may be enough where school officials
believe that they must protect the identity of student wiüresses and
victims and keep these students safe from retaliation involving further
acts of bullyrng, harassment or discrimination.

a.

Commencement of Suspension
The notice and opportunity for an informal conference
must occur prior to the suspension, unless the student's
presence in the school poses a continuing danger to
persons or property or an ongoing threat of disruption to
the academic process, in which case, the notice and
opportunity for informal hearing must occur as soon after
the suspension as is reasonably practicable.
a

Failure to provide the notice or opportunity for the
informal hearing prior to the coûlmencement of the
suspension will result in expungement of the suspension
from the sfudent's record.

NOTE: The Commissioner has held that where a short term suspension
letter states thaf a suspension is effective as of a particular date and, in
response to that letter, the parents request a conference but the principal
is not available to meet until midday on the day the suspension is to
commence, the suspension cannot commence until after the conference.
In this case, the student should be allowed to go to school until the
conference takes place.
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B.

Suspensions of MORE

I

2.

THAI\ FIVE DAYS

Suspending Authoritv - Suspensions in excess of five days may only
be imposed by:
a.

The Board of Education.

b.

The Superintendent of Schools.

Notice of Hearing - The student and the student's parenVguardian must
be provided with "reasonable notice" of the activities or incidents that
gave rise to the proceeding and form the basis for the hearing.
a.

What constitutes reasonable notice willvary with the
circumstances of each case. The charges need only be
sufficiently specific to advise the student of the incidents that
have given rise to the proceeding and that will form the basis for
the hearing.

b.

Students are not entitled to the procedural protections of a
criminal trial and the specif,rcity required for criminal
indictments is not warranted in school administrative
proceedings. As long as students are given afair opportunity to
tell their side of the story and rebut the evidence against them,
due process is served.

c.

There is no definition of how much notice of the hearing must be
given. One day's notice of a suspension hearing has been found
to not provide reasonable notice. Appeal of Eisenhauer, 33 Ed.
Dept. Rep. 604 (1994).In another case, three days' verbal notice
was sufficient. Appeal of DeRosa, 36 Ed. Dept. Rep. 336 (1997).

d.

A school district may not unilaterally posþone the hearing and
keep a student out of school beyond the initial short-term fiveday suspension, unless the sfudent's parenVguardian has
consented to the delay.

e.

At the end of the fifth day of suspension, the student must be
readmitted to school unless a hearing sustaining a longer period
of suspension is held within the initial five day suspension
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period or unless an adjournment is requested by the student or
parent.
3

Student's Rights at the HearÍng - The student must be given the
opportunity to be represented by counsel, testifu on his/trer own behalf,
present witnesses and other evidence on his/her behalf, and crossexamine witnesses against the student. The student does not have the
right to pre-hearing discovery of witness statements or documentation.

4

Hearing Offìcer - The Superintendent or Board of Education may
conduct the hearing or appoint a Hearing Officer to conduct the hearing.
The Hearing Officer is authorized to administer oaths and to issue
subpoenas in conjunction with the proceeding before himlher. The
Hearing Officer makes f,rndings of fact and recommendations as to the
appropriate measure of discipline to the Superintendent or Board. The
Hearing Officer's report is advisory only and the Superintendent or
Board may accept or reject all or any part of it.

5

Record - A record of the hearing must be maintained. A tape recording
satisfies the statutory mandate. There is no requirement for a
stenographic transcript.

6

Burden of Proof - The decision to suspend a student must be
supported by competent and substantial evidence that the student
participated in the objectÍonable conduct.
a.

Hearsay evidence is admissible and may constitute competent
and substantial evidence.

b

The student's anecdotal record may be received in evidence and
considered when determining the appropriate penalty only after a
finding of guilt as to the specific charges.

c

Where the basis for suspension is, in whole or in part, the
possession on school grounds or property by the student ofany
firearm, rifle, shotgun, dagger, dangerous knife, dirk, razor,
stiletto or any of the weapons, instruments or appliances
specified in Penal Law $ 265.01(1), the Hearing Offrcer is not
baned from considering the admissibility of the weapon,
instrument or appliance as evidence, even if a court has
determined in a criminal or juvenile delinquency proceeding that
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the recovery of the weapon, instrument or appliance was the
result of an unlawful search or seizure.
7

Penaltv - The penalty imposed must be proportionate to the
severity of the offenses involved. The test to be applied in reviewing a
penalty is whether it is so excessive as to warrant substitution of the
Commissioner of Education's judgment for that of the Board of
Education.
a.

Any student who is determined to have brought a weapon onto
school property must be suspended for a period of not less than
one calendar year, although the Superintendent has the
authority to modifu the one-year suspension requirement on a
case-by-case basis.

b

Pursuant to the Gun-Free Schools Act and the Education Law,
the Superintendent is required to refer any student under the age
of 16 who has been determined to have brought a firearm to
school to the County Attorney for a juvenile delinquency
proceeding before the Family Court.

c

The Superintendent is also required to refer any student who has
brought a firearm to school who is 16 years of age and older or
who is 14 or 15 years old and qualifies for juvenile offender
status under the Criminal Procedure Law $ 1.20(42) to the
appropriate law enforcement officials.

d.

Permanent suspension is an extreme penalty that is generally
educationally unsound except under extraordinary
circumstances, such as where the student exhibits "an alarming
disregard for the safety of others" and where it is necessary to
safeguard the well-being of other students. Appeal of Dale C.,
40 Ed. Dept. Rep. 70 (2000) (upholding perrnanent expulsion
where student set fire while school was in session forcing 655
students to evacuate and causing at least $100,000 worth of
damages).

e

The Board of Education may condition a student's early return to
school and suspension revocation on the student's voluntary
participation in counseling or specialized classes, including
anger management or dispute resolution, where applicable.
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8.

C.

Waiver of Risht to Hearins

Law ç 3214 only requires
that students be afforded an opportunity for a hearing. The student and
his/her parents may waive this right, provided that the waiver is
knowing, voluntary and intelligent. This requires that the person
waiving the right be informed of the right as well as the consequences
of waiving the right. A waiver should be in writing and should state the
right to be waived. An oral presentation of rights is insufficient.

- Education

Suspension When Criminal Charses Are Pending

A pupil can be prosecuted in court and suspended by a school district for the same
offense. There is no impropriety in holding a Section 3214 hearing while criminal charges
are pending.

D.

Alternative Education Requirements

I

Education Law $ 32laQ)@) provides that where a student has been
suspended as insubordinate or disorderly and the student is of
compulsory attendance age, immediate steps must be taken for
attendance upon instruction elsewhere.

2

The term "immediate" does not mean instantaneously, but "it does
mean that a school district should act reasonably promptly, with due
regard for the nafure and circumstances of the particular case." Matter
Matter of Kulik,2l Ed.
of Turner v. Kowalski ,49
^.D.2d943,944;
Dept. Rep. 567, 569 (1982).

3

The Commissioner has held that a delay in providing instruction for
four days was unreasonable.

4

A school policy that stated the district would not provide alternative
instruction to students suspended for less than three days was deemed
inappropriate by the Commissioner. Appeal of Bridges,34Ed. Dept.
Rep.232 (1994).

5

The amount of instruction should be determined on a case-by-case
basis. Two-hours per day may be suffïcient. The requirement is that
alternative instruction should be the substantial equivalent of a regular
classroom program. See Appeal of C.B. and B.R., 50 Educ. Dept. Rep.
Decision No. 16,192 (2011). This includes foreign language
instruction, laboratory work and the opportunity to take examinations.
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Matter of Gesner,20Ed. Dept. Rep. 326, 328 (1980),' Matter of
Malpica, 20 Ed. Dept. Rep. 365, 367-368 (1981); Matter of Watts,23
Ed. Dept. Rep.459 (1984).
6.

Equivalency of instruction must be determined on a case-by-case basis.
Appeal of a Student with a Disability, Dec. No.15, 823 (2008).

7

A district is not required to provide alternative instruction to a student
who is over the age of compulsory attendance. Appeal of McMahon,
38 Ed. Dept. Rep.22 (1998); Matter of Reid,9 Ed. Dept. Rep. 166,
alfd sub zom Matter of Reid v. N)¡quist, 65 Misc.2d 718 (1971).

E.

8

Regardless of age, a suspended student has a right to receive academic
intervention services (AIS) during a period of suspension unless and
until the student's performance indicates that he or she is no longer
eligible for such services. Appeal of J.C.,46F,d. Dept. Rep. 562
(20t07).

9

The AIS provided to a suspended student need not be identical, but
must be of a comparable nature and of a comparable extent to that
provided to the student before the suspension. Appeal of J.C., supra.

ProbationAgreements
I

School districts may allow a student facing a long-term suspension as
the result of a Superintendent's Hearing to refurn to school on a
probationary basis during the term of suspension pursuant to an
agreement between the Superintendent and the student that states that
any violation of school rules by the student will result in re-imposition
of the underlying suspension, without the necessity of an additional
hearing.

2

Before revoking a contractual probation, the district must provide
minimal due process, including written notice and the right to request
a conference and the opportunity to contest the determination that the
student violated the conditions of probation.

3

A Probation Agreement may stay an original suspension. It may not
extend the suspension for new misbehavior without the benefit of a
new Superintendent' s Hearing.
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4

II.

Furthermore, it may not impose any special rules or regulations on the
student that were not similarly imposed on his or her fellow students.
Appeal of Spensieri, supra.

OFF.CAMPUS STUDENT MISCONDUCT

Both the courts and decisions of the Commissioner of Education have long
recognized that under certain circumstances, students may be disciplined for conduct that
has occurred outside of the school setting (including on social media websites, e-mail and
similar electronic forums). For example, students may be disciplined for off-campus
conduct that endangers the health or safety of students or staff, creates a risk of a substantial
disruption to school operations or will otherwise adversely affect the educational process.
Students may also be disciplined for their use of social media where that conduct
constitutes a violation of the Dignity for All Students Act ("DASA"). See Exhibit C, Client
Memoranda Regarding DASA. See also Board Policy #7550 regarding DASA.

There is no litmus test for what off-campus misbehavior will lend itself to in-school
discipline. Rather, a case-by-case analysis will be required, taking into consideration such
issues as how disruptive the behavior in question is to school operations, whether the
behavior in question endangers the health, safety or morals of the members of the school
community, whether any of the behavior occurred on school property, how many students
were involved in the off-campus misconduct and whether or not guilt or innocence regarding
any criminal charges underlying the disciplinary action has been adjudicated.

In ApÞeal of Rodriguez, Decision No. 8015 (1969), Ricardo Rodriguez was arrested
for the felonious possession and sale of narcotic drugs. It was undisputed that the charges
did not involve acts allegedly committed on or near school property nor did they involve any
school official. Ricardo was brought to a Superintendent's Hearing based on the arrest and
ultimately expelled from Port Chester High School. The Commissioner of Education
overturned the expulsion because there had been no adjudication as to the guilt or innocence
of Ricardo. However, the Commissioner stated that had Ricardo committed the acts
underlying the criminal charges against him and had such conduct actually disrupted the
o'his
mental or physical condition endangered the health, safety,
educational process, or had
or morals of other pupils in its school system, its action could be defended." The
Commissioner further stated:

It is the duty of school authorities to insure the protection of
the education system of which they have charge.... The mere
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fact that such conduct occurs or such condition exists outside
the school situation or the school official-pupil relationship
does not preclude the possibility that such conduct or
condition may adversely affect the educative process or
endanger the health, safety or morals of pupils within the

education system

for which the school authorities are

responsible. The school authorities are in the best position to
determine whether the education system for which they are
responsible has been or could be so affected, and their
determination will not be upset absent some showing that they
have abused their discretion in making it.
Similarly, in Howard v. Clark, 299 N.Y.S.2d 65 (Sup. Ct., Westchester Co. 1969), the
Court reinstated two high school students who were suspended indefinitely on the grounds
that they had been arrested and charged with the criminal possession of a hypodermic
instrument. The Court stated:

While the use of heroin by students off the high school
premises bears a reasonable relation to and may endanger the
health, safety and morals of other sfudents, the bare charges
against petitioners of possession of heroin do not justifu
suspension.... Until the legislature amends the Education
Law, suspension of a student should be done pursuant to a
strict interpretation and application of section 32la$)@)....
In Pollnow v. Glennon,594F. Supp. 220 (S.D.N.Y. 1984), a.ff'd,757 F.2d496 (2d
Cir. 1985), a student was arrested and charged with seriously assaulting and attempting to
stab the mother of one of his high school friends. The assault occurred at the victim's home
over school vacation. Upon Otto Pollnow's return to school, the Superintendent and a high
school administrative assistant questioned the student, who admitted to being high on drugs
when he committed the assault. Pollnow was suspended for five days and brought to two
Superintendent's Hearings where he was found guilty and suspended indefinitely. Several
appeals by the parents ensued. The Court, granting summary judgment to the defendants,
gaveooscant consideration" to the plaintiff s (the parents) claim that "charges of off-campus,
non-school-related conduct are insufficient bases for suspension from school" (citing
Rodriguez).

In Appeal of Mangaroo, Decision No. 13,050 (1993), a fight occurred on school
grounds that ultimately escalated into a physical altercation on property adjacent to school
grounds. A crowd of between f,rfty and one hundred students gathered to observe the fight.
Kashaan Mangaroo, although not involved in the initiat fight, allegedly kicked a student
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I

involved in the fight after that student had fallen to the ground. The student was suspended
for three days and ultimately brought to a Superintendent's Hearing for this behavior as well
as for subsequently refusing to remove his vest in school. The Commissioner upheld the
suspension stating: "School officials are authorizedto impose disciplinary sanctions for
such an incident that started on school grounds and resulted in the involvement of so many
students."
The Second Circuit Court of Appeals, in Thomas v. Bd of Educ. ,607 F.2d 1043 (2d
Cir.1979), reversed the five day suspension of high school students who created, published
and distributed a newspaper off school grounds whose content the school district found to be
inappropriate. The publication was self-described as "uncensored, vulgar and immoral". No
copies of the newspaper were sold on school grounds and any activity within the school
involving the use of a school typewriter and storage of the publication in the teacher's closet
was found by the Court tobe de minímis. The Court, invoking the First Amendment, held
that absent evidence of a threat of material or substantiat disruption to the school, public
school officials could not seek to punish off-campus expression simply because they
reasonably foresaw that in-school distribution of such speech could result.

In Bd of Educ. of Monticello
Sch. Dist. v. Comm'r of Educ.. 9l N.Y.2d 133
(1997), the New York Sate Court of Appeals upheld the ten day suspension of a student who
produced a newspaper calling for the destruction of school property and insubordination
toward school administrators. The newspaper was produced off school premises but
distributed on school grounds. According to the Court, such speech was punishable if it
reasonably led school officials to forecast or if it did in fact cause a substantial disruption of
or material interference with the requirements of appropriate discipline in the operation of
the school. The Court did not, however, specifically address off-campus actions that may
have a direct impact on school operations
The Commissioner of Education, in Appeal of Ravick, Decision No. 14,477 (2000),
upheld a school board's decision to suspend a student for fifteen months where the school
district reasonably interpreted his anti-Semitic, threatening e-mail, sent to thirteen students
from his home computer over the weekend, as a threat to student safety, and the sending of
the e-mail as disruptive to school operations. In addition to the anti-Semitic references, the
e-mail stated-in an apparent reference to the Columbine shootings-that the Trench Coat
Mafia would be coming to school the following Monday. Upon learning of the e-mail from
concerned parents, district officials called the police. School administrators and police
officers dressed in bullet-proof vests searched the entire school building that Monday before
allowing any students to enter. Some parents kept their children home from school and the
principal spent the day investigating the incident and questioning alleged participants. As
the news spread, the entire school population went on "high alert".
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The Commissioner found that the e-mail in question, sent a few months after the
Columbine massacre, to have contained a threatening message that was not entitled to First
Amendment protection. The Commissioner relied on a decision from the Ninth Circuit
Court of Appeals, establishing an objective test for determining whether a particular threat is
a "true threat" that falls outside the protection of the First Amendment-whether a
reasonable person would foresee that the statement would be interpreted by those to whom
the maker communicates the statement as a serious expression of intent to harm or assault.
He further found that the e-mail had a direct impact on school operations, referring to the
massive school district response.

In Appeal of T.W. and P.K, Decision No. 15,472 (2006), the Commissioner of
Education upheld the suspension of two students who threw eggs at the home and car of a
teacher which resulted in property damage exceeding $600. Both students were suspended
for an additional two days beyond the initial five day suspension. The Commissioner opined
that discipline of students is permitted when a student acts insubordinately, disorderly,
disruptively or violently or whose conduct endangers the safeç morals, health or welfare of
others, and the authority is not limited to actions which occur on school grounds. The
Commissioner found that the vandalism of a teacher's property was directly related to the
safe and orderly operation of the schools and therefore was well within the authority of a
Board of Education to discipline.
Further, the Commissioner upheld the long-tenn suspension of two students who
stole another student's cell phone and book bag after disembarking from the school bus at
the end of the day. Appeal of W.T.,468d. Dept. Rep. 363 (2007). He also upheld the
suspension and exclusion from graduation exercises of a high school senior who fired a BB
gun at another student's car and three other students off-campus and brought a BB gun to a
dinner held for school athletes and their families. Appeal of Orman, 39 Ed. Dept. Rep. 8l I
(2000). The Commissioner has similarly upheld the suspension of students who purchased
guns ofÊcampus and students who agreed to meet to fight a few blocks from school. Appeal
of Tietje, 34F,d. Dept. Rep. 567 (1995) (holding school may suspend a student for giving a
gun to another student who brought it to school); Appeal of R.C.,4l Ed. Dept. Rep. 446
(2002); Appeal of K.S. 43 Ed. Dept. Rep. 492 (2004).

ilI.

SUSPENSION FROM EXTRACURRICULAR ACTIVITIES AND
ATHLETES' CODES OF CONDUCT

The Courts and the Commissioner have upheld the right of a school district to
suspend a student from extracurricular activities and athletics for conduct that occurs off
school property or while school is not in session. Coghlan v. Bd. of Edu. of Liverpool C-L,
262 A.D.2d949,692 N.Y.S.2d 558 (4th Dept. 1999); Appeal of Mangaroo,33 Ed. Dept.
Rep.286 (1993).
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Procedures governing suspension from extracurricular privileges need only be fair
and give students and parents an opportunity to discuss the conduct being reviewed with the
person or body authorized to impose the discipline. Appeal of M.K., Dec. No. 15,916 (May

8,2009).

A.

Conduct Occurrins Off-School Premises and/or During Non-School
Hours

The decisions of the Commissioner of Education have consistently held that a school
district may suspend a student from extracurricular activities for conduct that occurred offschool premises (for example, smoking, drugs and the consumption of alcohol).

B.

Cases Involving Alcohol. Drugs and Smoking

1.

Alcohol

In Appeal of Moore,22Ed. Dept. Rep. 180 (1982), the Commissioner held that a
board of education may suspend a student from participating in sports for consuming alcohol
off school grounds. In Appeal of Petro,23 Ed. Dept. Rep. 433 (1984), the Commissioner
upheld a similar policy prohibiting student athletes from smoking off school grounds.
Further, the Commissioner has broadly stated Lhat a board of education may impose
disciplinary action, such as a suspension from extra-curricular activities, against a f'student
for actions that occur away from school, even if unrelated to any school activily, provided a
school does not abuse its discretion. Appeal of Bartlett 33 Ed. Dept. Rep. 234 (1993).
In Appeal of Blaske (Portville CSD), 38 Ed. Dept. Rep.277 (1998), petitioner's
daughter, Tiffany, was suspended in 1996 from the JV girls volleyball team after consuming
alcohol at aparty off school grounds on September 21, 1996. She was suspended from
September 30 to October 30,1996 during which she missed ten regular season games and
lost any chance to advance to the varsity team for the post-team season play.
On January 21,1997, petitioner's other daughter, Brandy, was suspended from the
varsity girl's basketball cheerleading squad due to her presence at aparty off school grounds
on January 10,1997 at which alcohol was present. Her suspension resulted in her exclusion
from several school basketball games. Other athletes were suspended from athletic teams at
the same time, but none for more than five games.
The district had an Athletic Code of Conduct, whose application the petitioner
challenged because it caused her to miss at least ten volleyball games, and was thus a much
more substantial penalty than the shorter suspensions given to Brandy and other students.
The Superintendent submiued an affidavit recognizing Tiffany's suspension was in
accord with the Athletic Code, whereas Brandy's suspension and the suspensions of others
were considerably less stringent and did not comply with the minimum 30-day suspension
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from athletics for student alcohol offenses. A new Interscholastic Athletic/Extracurricular
Policy provided for a minimum four-week suspension for student alcohol violations but
allowed earlier reinstatement if the sfudent attended voluntary sessions for substance abuse
education. The district was, however, cautioned to comply with a new policy it had adopted
in the interim and to apply it in a fair and even-handed manner.
In Appeal of Cynthia and Robert W. (Clyde-Savannah CSD), 38 Ed. Dept. Rep. 437
(1998), the Commissioner decided two separate appeals involving unrelated students which
he consolidated for decision. Kristen andBlizabeth were juniors at the Junior/Senior High
School and were at an athletic event in their capacity as cheerleaders. After they went to the
parking lot, the coach found the students near a car belonging to Kristen, asked them to open
the trunk, and found several liquor bottles in a pack belonging to Elizabeth. After the
disciplinary process took its course, the district suspended both students for two months and
from all extracurricular activities and school athletic participation for the remainder of the
1996-97 school year and suspension from participation in cheerleading through the end of
the 1997-98 fall sports season.
The parents appealed to the Commissioner contending the penalty was excessive
because of the sfudents' exemplary records and because they merely possessed alcohol in the
locked trunk of a car. The Commissioner rejected the parents' contention the sfudents were
not insubordinate or that they did not endanger anyone's health, safety, or welfare. Although
there was no evidence the students drank alcohol, the mere availability increased the risk
consumption could occur. Further, the students were clearly insubordinate by disobeying a
well-known district policy. The district asserted its strict stance on drugs and alcohol had
been reiterated at a student assembly, attended by both students, the week before they were
caught with the alcohol.

The Commissioner found the two month suspension and suspension from
extracurricular activities were not excessive. A board of education has broad authority to
establish reasonable standards of conduct for participation in extracurricular activities and
unless it is shown the board has abused its discretion, its policy will be upheld. The
Commissioner did, however, overturn the penalties of community service and alcohol/drug
abuse assessment as unauthonzedby Section 3214.

In Matter of Moore (Schoharie CSD),228d. Dept. Rep. 180 (1982), petitioners
appealed from the district's suspension of seven students from the baseball and track team.
The student handbook contained naining regulations for students on interscholastic athletic
teams. The regulations prohibited the consumption of alcohol by team members during the
season of the sport in question and provided for the sanction of suspension from the team.
On a day when seniors were not required to attend classes, the party was held at a
town park and the school investigated reports certain athletes had been drinking alcohol.
Petitioners consumed alcohol and each was suspended for the balance of the Spring athletic
season. The board did not interfere with the suspension of the students.
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The Commissioner held that it is well established that a board of education may adopt
reasonable training standards as a condition of participation on an interscholastic team. Such
standards may include a ban on alcoholic beverages. The student handbook stated the
prohibition against the use of alcohol and the sanctions of suspension from the athletic team.
Further, the high school principal submitted an affidavit stating he reviewed the handbook at
a student assembly at the beginning of the school year. Emphasis was given to the
prohibition on alcohol consumption by athletic team members.

2.

Drugs

In Appeal of DeMarchi (Onondaga CSD), 33 Ed. DepL Rep. 290 (1993), Petitioner
appealed the district's exclusion of her son from interscholastic athletics for two weeks. The
district's written athletic training code prohibited a student from the "use or possession of
alcoholic beverages, tobacco or any non-prescribed controlled drug."
The sfudent, a member of the basketball team, was accused of possessing marijuana
and giving it to another student. At a hearing, the district's Athletic Committee found the
student guilty of violating the athletic training code and suspended him from basketball for 2
weeks. The district's Athletic Appeals Committee affirmed the decision and the board did
likewise.
The parent contended her son's suspension from basketball was improper because he
was not given a fair hearing on the matter and was denied the chance to question witnesses.
She implied her son was entitled to the same type of hearing required by Section 32la@)
when a student is suspended from school. There is, however, no requirement for a formal
hearing prior to the exclusion of a student from extracurricular activities.

The Commissioner dismissed the appeal holding that the petitioner and her son were
afforded three separate opportunities to meet with district representatives to discuss the
matter and each time were accompanied by an attorney. Thus, they were accorded all the
process due them under the law.

In Matter of Petro (Mariah CSD). 23 Ed. Dept. Rep. 433 (1984), on September 9,
1993, petitioners and their daughter received from the cheerleading advisor a set of rules
governing participation in athletics. They signed and returned it to the district. The student
was then involved in "a drug incident" involving possession of "look alike drugs on school
property." A conference was held and the student was placed in in-school suspension for
five days and prohibited from further participation as a cheerleader.
The parents contended the district improperly suspended their daughter from
participation as a cheerleader because it did not comply with its own rules for athletics as
contained in the form the parents signed. It provided in pertinent part:

l.

Drinking Penalty. Dismissal from team and no more
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participation in that sport for the rest of the school year. A
report form regarding students observed drinking, being in the
state of intoxication, or possessing alcohol will be provided
for the use of any coaching staff or police who wish to report

an incident to the Director of Athletics who will take
appropriate action. (Teachers may see the Director of

Athletics).

2.

Smoking, Drugs, Chewing Tobacco or Snuff
reported and dealt with as worded in number l.

will

be

1) First Offense: The student will be suspended from the
squad for three days; 2) Second Offense: The student cannot
take part in the next scheduled contest; 3) Third Offense: The
student is removed from the squad.

Petitioners contended since those rules speci$ a three day suspension from the squad
for a first drug rêlated offense, it was improper to impose a différentþenalty. Amended
rules, however, for athletics were adopted by the district subsequently and provided, with
respect to use of drugs that, for a first offense: The student is removed from the team and
cannot participate in that sport for the rest of the school year.
The Commissioner dismissed the appeal holding that the policy concerning the use of
drugs appeared to be reasonable in all respects. Further, the penalty was not disproportionate
to the offense. In addition, it appeared that the amended rules were communicated to the
sfudent. The Commissioner rejected the parents' contention that a parent must see and agree
to rules before a student may be held to a specified standard of conduct.

C.

Procedures

Commissioner's Regulation, $ 100.2.1 (l) School Conduct and Discipline, requires a
district to adopt and implement a discipline code setting forth prohibited student conduct and
the range of penalties which may be imposed for violation of the code. The code must be
publicized and explained to all students and provided in writing to all parents on an annual
basis. It would, therefore, seem appropriate for the Board to follow the regulation in
developing, adopting and implementing an athletic code. It is important to be aware of the
procedural challenges made byparents in cases involving violation of an athletic code.
Summaries of several cases follow:

In Appeal of Nuuall (Enlarged City Sch. Dist. of Troy), Ed. Dept. Rep. 351 (1991),
the Commissioner considered a permanent suspension from the baseball team as well as
other penalties for fighting. It is illustrative on the issue of how much process is due in order
to suspend a sfudent from athletics. With respect to the student's permanent suspension from
the baseball team, prior decisions of the Commissioner have held such a suspension does not

Levittown UFSD
January 12,2017
Page 17

require a full due process hearing. Matter of Clark 2l Ed. Dept. Rep. 542; Matter of Evans
248d. Dept. Rep. 342 (1985). However, the athletic discipline policy of the district provided
"a11 accused athletes will receive a hearing with the Head Coach of the sport in which the
athlete was participating and the Director of Athletics and Executive Principal. The parent or
guardian of the athlete may be present at this hearing if they desire." This policy granted
greater rights than prior decisions of the Commissioner. In this case, the district failed to
follow its own procedures and as a result, the permanent suspension from the baseball team
was overturned because of the district's failure to follow its own rule.

In Buhlman v. Bd. of Educ. of the Ramapo CSD, 436 N.Y.S.2d 192 (Rockland Co.
1981), the Suffern High School had a requirement that each participant agreed to a set of
training rules regarding the use of alcoholic beverages, tobacco and drugs. The prohibited
areas were spelled out as were the penalties connected to violating a training rule. The
document was signed by the participants. All of the plaintiffs indicated they not only signed
the training rules, but the coach had read the rules to them prior to the signing and they
understood their import.
The court held that suspension from the hockey team of certain members for six
weeks was not a violation of the Education Law. On January 24,1980, the Suffern High
School Hockey Team went to Saratoga to play two games against local teams. The coach
allowed the team members to go out to dinner with instructions to return to the motel by
1l:00. After a second bed check, the coach heard a door close. He discovered some
members of the team were smoking marijuana and others drinking beer. He questioned each
member and each admitted they had done one or the other, except one team member.
The following Monday morning, the coach met with parents and advised them of the
events, the possible penalty and the fact a report had been made to school authorities. Over
the weekend, the Athletic Director discussed the matter with the Assistant Principal. Several
of the team members had advised their parents of what occurred. On Monday morning, the
principal met with the Assistant Principals, the Athletic Director and the hockey coach. They
initiated a procedure whereby each boy was called into the principal's office alone and asked
four questions: Did you smoke? Did you drink? Did you participate in providing the beer?
Who should be exonerated?
There was no question the team members involved had sufficient notice of the nature
of the cômplaint regarding their activities. The coach made it clear his displeasure was
rooted in possible violations of the training rules. The testimony of the team members in
court indicated they understood the nature of the complaint against them. Given the
opportunity for an immediate [informal] hearing, they admitted to the coach that they had
violated the training rules. The parents argued they should have been notified or some type
of "hearing" should have been conducted. The parents, essentially, complained the penalty
was too severe.
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The court considered the immediate confrontation between the coach and the team
members and the procedures adopted by the principal the following Monday morning, which
resulted in admissions by the guilty. The necessity for a formal hearing was obviated.

In Appeal of DeMarchi, 33 Ed. Dept. Rep. 90 (1993), discussed above, the
Commissioner held that an evidentiary hearing was not required. The parent and her son
were entitled to discuss the matter with appropriate representatives of district. As stated by
the Court in Mauer of O'Connor v. Bd. oiEduc. of Cent. Sch. Dist. No.l, 65 Misc. 2d40,
43:

While a full "due process" hearing is not mandated in this
situation, whatever procedure is adopted by the district must
be basically fair, granting to the student and the person in
parental relation to him an opportunity to appear informally
before the person or body authorized to impose discipline and
to discuss the factual situation underlying the threatened
disciplinary action. Such would be an administrative not
adversary proceeding.
The record indicated the parent and her son were afforded three separate
opportunities to meet with district representatives to discuss the matter. Each time the parent
was accompanied by her attorney. Thus, they were accorded all the process due them under
the law.

IV.

SUSPENSIONFROMTRANSPORTATION

The Commissioner has held that a board of education has the authority to regulate the
conduct of students being transported by the district in order to assure student safety. The
method of discipline is within the board's discretion and will not be overturned by the
Commissioner absent a showing that the board has acted illegally, abused its discretion or
imposed a penalty disproportionate to the offense.
Generally, a student is not entitled to a formal hearing as with a suspension from
school, although the student and parents should be afforded the opportunity to discuss the
factual situation underlying the proposed disciplinary action. Incidents involving special
education sfudents must be reviewed on a case-by-case basis.
Where suspending a student from school transportation amounts to a suspension from
school attendance because of the distance between home and school and the unavailability
of alternative public or private means of transportation, a district must make "appropriate
affangements" to provide for the student's education Matter of Stewart , 2l Ed. Dept. Rep.
6s4 (tes2).
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V.

DISCIPLINE OF STUDENTS WITH DISABILITIES

The discipline of students with disabilities pursuant to the Individuals with
Disabilities Education Act ("IDEA") has long presented building and special education
administrators with difficult legal and administrative issues. The tension between providing
classified students with a free appropriate public education ("FAPE") and maintaining good
order and discipline in the schools became even more pronounced with the United States
Supreme Court decision in Honis v. Doe. which held that the suspension of a classified
student for more than ten days constitutes a change in placement under the IDEA and
triggers all of the parental due process rights contained therein.

A.

Short-Term Susnensions- Chanpe of Placement and the Provision of
FAPE

The Education Department regulations confirm that school districts can suspend
classified students for ten days or less without such action being considered a change in
the student's placement and without the need for a manifestation/nexus determination.
A suspension of more than ten consecutive days is per s¿ deemed a change in
placement.
Where there has been no change in placement, school officials such as the principal,
in conjunction with the student's special education teacher, can determine what educational
services are necessary in order to enable the child to progress in the general curriculum and
appropriately advance towards the goals set out in the IEP. Where there is a long-term
suspension (and thus a change in placement) and the CSE team has concluded that the
student's behavior was not a manifestation of his or her disability, the student can be
disciplined in the sÍÌme manner as a non-disabled child, except that appropriate educational
services (FAPE) must be provided. The extent of these services are determined by the
district's CSE and must be necessary to allow the student to appropriately participate in the
general education curriculum and appropriately advance towards the goals set out in the IEP.

B.

The Involvement of the CSE in Student Discipline

The Chairperson of the CSE must receive notice of any pending Superintendent's
Hearing seeking a suspension of five days or more that involves a child with a disability or a
child whom the district "has reason to believe may be disabled." Thus, the first step in any
student disciplinary proceeding is to ascertain whether or not the student has been classified
under the IDEA or is a student who the district should reasonably believe "may be disabled."
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1

When Does The District Have Reason To Believe That A Student
Mav Be Disabled?

A school district will
disabled if:

be presumed to have reason to believe that a student may be

(Ð

The parent of the child has expressed concern in writing to school
personnel of the need for special education and related services;

(iÐ

The behavior or performance of the child demonstrates the need for

such services;

(iii)

The parent has requested an evaluation from the CSE prior to the
commencement of disciplinary proceedings ;

(iv)

The teacher or other personnel has expressed concern about the
behavior or performance of the child to the Director of Special Education; or

(v)

The child was previously classified.

The Federal regulations make clear that informal discussions regarding concerns over
a'þroblem student" do not constitute "knowledge" on the part of schoól officials of the
student's possible disability. This knowledge only applies when the student's teacher or
other professional staff member has expressed concern about the behavior or performance of
the student to the Special Education Director of the district, or other school personnel in
accordance with established "child find" or special education referral procedures.

Additionally, school districts will not be deemed to have knowledge thal a child is
disabled if they have conducted an evaluation and determined that the child does not have
disability.

If

a

under the above-noted criteria, the district has no reason to believe that the student
may be disabled, but the parent refers the child subject to discipline to the CSE for an
evaluation after the disciplinary proceedings have been commenced, the CSE evaluation
must be conducted in an expedited manner and the student must be provided special
education and support services if ultimately determined to be disabled once the evaluation
has been completed. FAPE must be provided to such a student even if a long-term
suspension has been imposed by the Superintendent of Schools.
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2.

The Manifestation (Nexus) Determination:

Assuming that the student involved had been classified or the district has reason to
believe that a disability exists, the CSE must convene a meeting to determine whether the
student's misconduct is related to his/her disability. This is commonly known as a
"manifestation determination. "

Generally, this meeting is held after the Superintendent has found the student
guilty of the charged behavior, but before a penalty is imposed. The manifestation
determination must be made immediately, but no later than ten school days after a decision
is made to impose a suspension that constitutes a disciplinary change of placement or place
the student in an interim alternative educational placement.
A behavior is a manifestation of the student's disability only if the conduct in
question was "caused by, or had a direct and substantial relationship to the child's
disability." Similarly, nexus need only be found where the student's conduct was the
"direct result" of the school's failure to implement the IEP. Such a determination must be
based upon a review of all relevant information in the student's file, including the student's
IEP, teacher observations and any relevant information provided by the parents. Thus,
Congress has raised the threshold for parents to successfully argue that abehavior is related
to their child's disability and, thus, the child should not be subject to regular disciplinary
measures.

If the CSE concludes

that the student's behavior was not related to the disability, a
referral is made back to the Superintendent for the penalty phase of the Superintendent's
Hearing. Although the student may be suspended or even expelled if the CSE determines
that there is no nexus, the IDEA requires that the student continue to receive FAPE. Thus,
the CSE must reconvene after the Superintendenfs imposition of a long-term suspension to
ensure the continuation of educationãl services. A1l pròcedural safeguards under the IDEA
must be provided to the parents.

If the CSE determines that the student's behavior is related to hisiher disability,

no

further disciplinary action may be taken. The CSE should also take this opportunity to
modiff the student's IEP or placement in an attempt to prevent a repetition of the subject
behavior on the part of the student. The CSE must conduct a functional behavioral
assessment ("FBA") and implement a behavioral intervention plan ("BIP") or review, as
necessary, an existing BIP.
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Placement v. Interim Alternative

C.

Pursuant to the IDEA, a parent may seek an impartial hearing to review any
determination made by a CSE with which the parent disagrees. During the pendency of such
a hearing (and any subsequent appeals), the student remains in his/trer current educational
placement (the last agreed upon IEP) unless the district and the parent can stipulate to an
alternative interim placement. This is what is commonly known as the "stay put" provision
of the IDEA. Under the IDEA, the exceptions to 'ostay put" involve behavior related to
weapons, illegal drugs or controlled substances and the infliction of bodily injury upon
another person

l.

'Weapons

A student found guilty of carrying a weapon to school or a school function may be
placed in an appropriate interim alternative educational setting for up to 45 days or until a
decision of a hearing officer, whichever comes first. The CSE has the power to unilaterally
impose such an interim placement upon a student carrying a weapon even if the parent
challenges the CSE's manifestation determination and demands an impartial hearing.
o'Weapon"

is defined as a device, instrument, material or substance, animate or
inanimate, that is used for, or that is readily capable of causing, death or serious bodily
injury, except, for purposes of recommending an interim alternative educational setting, that
term does not include a pocket knife with a blade less than two and one-half inches long.

2.

Illegal Drugs:

A student found guilty of knowingly possessing or using illegal drugs, or selling or
soliciting the sale of a controlled substance while at school or at a school function, may also
be unilaterally placed in an appropriate interim alternative educational setting for up to fortyfive days or until a decision of a hearing officer, whichever comes first.
An "illegal drug" is defined as a controlled substance, but not a substance that is
legally possessed or used under the supervision of a licensed health care professional or used
under any other provision of Federal law.

3.

Serious Bodily

A student with

Iniurv

a disability may be placed in an interim alternative educational setting
if the student is found to have engaged in behavior relating to the infliction of serious bodily
irjrrry upon another person.
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"Serious bodily injury" is defined as bodily injury that involves substantial risk of
death, exfreme physical pain, obvious disfigurement, or protracted loss or impairment of the
function of a bodily organ or mental facility.

4.

Judicial or Administrative Intervention:

The district has the right to request an expedited hearing and petition an impartial
hearing officer for an order placing a student in an interim alternative educational setting for
up to forty-five days based upon a finding that the student is substantially likely to cause
injury to him/trerself or others, and the district has made reasonable efforts to minimize the
risk of harm. An impartial hearing officer also has the power to extend an appropriate
interim alternative educational setting for an additional forty-frve day period. District's can
also opt to go inlo Federal or State court to seek an injunction removing the student from
attendance in the district.

5.

Parental Consent:

Pursuant to the IDEA, the district is still free to seek and procure the consent of the
parents to an interim alternative educational setting. The advantage of going through the
trouble of negotiating a consensual interim placement is that such a placement can continue
for more than forty-five days.

6.

Conclusion:

The IDEA reauthorization includes a number of new provisions governing student
discipline that are favorable to school districts. However, the power to discipline disabled
students, as compared to the rest of the student population, is still greatly circumscribed.
Failure to follow the intricacies of the IDEA can easily result in adverse legal consequences,
including an award of parental attorneys' fees.

VI.

THE INVESTIGATION

A.

Student Searches

The Fourth Amendment to the United States Constitution prohibits government
officials from conducting unreasonable searches and seizures. Tñe United States Supreme
Court has held that the prohibition extends to searches by public school officials. New
Jersey v. T.L.O., 469 U.S. 325 (1985). However, the Court recognized the uniqueness of a
school setting and the need to balance a student's legitimate expectation of privacy against
the substantial interests of the district in maintaining discipline.

Levittown UFSD
January 12,2017
Page24

The legality of a search depends upon the reasonableness, under all circumstances,
the search. Determining reasonableness involves a two prong inquiry:

l.

2.

of

whether the search was justified at its inception, i.e., whether there are
reasonable grounds for suspecting that the search will reveal evidence that
the student has violated or is violating either the law or the rules of the
school; and
whether the search as actually conducted was reasonably related in scope
to the circumstances which justified it in the fiist place.

The scope of the search will be permissible if the measures used were related to the
objectives of the search and were not excessively intrusive in light of the age and sex of the
student, the sfudent's history and record in school, the nature of the infraction and the
exigency to make the search without delay. Appeal of J.R. and N.R., Decision No. 15,848
(2008).

In Appeal of J.R. and N.R., the Commissioner upheld the search of a student whose
füend had become "visibly incapacitated", apparently due to the ingestion of an unknown
substance, which necessitated school personnel calling for emergency medical freatment.
Because the friend was observed with the student just prior to becoming i11, school off,rcials
questioned the student, who denied knowledge of the substance his friend had taken. In an
effort to determine exactly what the friend had ingested and whether there were more on
school grounds, the student was searched and a pocket knife was found, prompting
disciplinary charges and a suspension.
In balancing the relevant interests, the Commissioner concluded that the search was
reasonable given the circumstances because of: (1) the close proximity in time of the
student's contact with his friend prior to his illness; (2) the urgent need to assist the student's
friend by determining what substance he ingested; and (3) the concern that the drugs the
friend ingested were still present on school grounds, endangering others.

NOTE: The Commissioner further noted that a request to empty pockets has been
deemed to be the equivalent of searching the pockets themselves. Appeal of J.R. and N.R.,
supral
On June 25,2009, the United States Supreme Court provided further clarity and
guidance with regard to student rights regarding search and seizure in the school setting
when it issued a ruling in Redding v. Safford U¡ified Sch. Dist. #1 ,2009 WL 1789472
(2009). In that case, án assistant principal, enforcing the school's zero-tolerance antidrug
policies, suspected Savana Redding, at the time a 13 year old eighth grade honors student, of
having brought prescription-strength ibuprofen pills to school when another student who
was found in possession of pain killers claimed that Savana had given them to her. Although
Savana denied knowledge of the pills, she agreed to allow the assistant principal to search
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her belongings. The assistant principal and an administrative assistant searched Savana's
backpack and found nothing.

The assistant principal then ordered the school nurse and the administrative assistant
to remove her outer clothing. No pills were found. Having stripped to her underwear,
Redding was told to pull out her bra and move it from side to side. She was then told to
open her legs and pull out her underwear, exposing her breasts and pelvic areato some
degree. No pills were found.

In an 8-to-1 decision, the Supreme Court upheld the search of Savana's bag, but
determined that the strip search violated the Constitution, relying on the standard of
reasonableness it had articulated in T.L.O. (see above). The Court found that while the
indignity of an intrusive search does not necessarily outlaw it, it does implicate the rule of
reasonableness, that "the search as actually conducted [be] reasonably related in scope to the
circumstances which justified the interference in the first place." In other words, the level of
suspicion must increase with the degree of intrusion. As the Court explained, "What was
missing from the suspected facts that pointed to Savana was any indication of danger to the
students from the power of the drugs or their quantity, and any reason to suppose that
Savana was carrying pills in her underwear. [R]easonable scope requires the support of
reasonable suspicion of danger or of resort to underwear for hiding evidence of wrongdoing
before a search can reasonably make the quantum leap from outer clothing and backpacks to
exposure of intimate parts."

B.

Evidence

l.

Although administrative proceedings, such as Superintendent's Hearings,
do not strictly adhere to the Federal Rules of Evidence, there are general
conditions of admissibility.

2. Authentication: The object or document

must first be identified as being
what the witness claims it to be, either through recognition testimony or by
the establishment of a chain of custody.

a.

Recognition Testimony:

(i) If the attorney for the district offers a knife into evidence and
claims that the knife is the very weapon possessed by the student,
the object may be authenticated by a witness who testifies that he
or she can identify the knife as the one found in the student's
bacþack.

(ii) If the attorney for the district offers a picture of the knife as
evidence of the knife found in the student's bacþack, it must be
authenticated by testimony showing that it is a faithful reproduction
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of the object or thing depicted.
(ii) Before a writing may be received into evidence, the writing
must be authenticated by proof showing that the writing is what the
witness claims it is-for example, that the incident report was
made or signed by the student.

b. Chain of Custody: If the evidence is of a type that is likely to be
confused or can be easily tampered with, the witness must have
knowledge and show that the object has been held in a
substantially unbroken chain of possessiono demonstrating, for
example, some system of identification and custody.

NOTE: The Commissioner has reaffirmed that in New York, school officials
have no obligation to give students Miranda type warnings prior to questioning them while
investigating school related misconduct. The mere presence of a police officer during
questioning by a school official does not require Miranda type warnings.

VII.

TEACHER REMOVAL AUTHORITY

Teachers are empowered to remove disruptive students from their classrooms. The
law defines a disruptive student as an elementary or secondary student who substantially
disrupts the educational process or substantially interferes with the teacher's authority over
the classroom.

The law requires a teacher to inform the sfudent of the reasons for removal and give
the student an opportunity to present his or her version of the facts. This should occur prior
to removal unless the teacher finds that the student's continued presence in the classroom
poses a continuing danger to persons or property or an ongoing threat of disruption to the
academic process. In such a case, the "informal hearing" need not be held prior to removal,
but rather must be held within 24 hours thereafter. The teacher must then advise the
principal of the removal and the reasons for the removal. Although the law does not specifr
the mode of notification, the District's Code of Conduct could specifu a written report that
could then facilitate the principal's "appellate review." Note that the teacher need not
inform the student's parents.
The school principal must then advise the parent or person in parental relation within
24 hours as to why the student has been removed from class. The principal must afford the
student and parent an informal conference to discuss the reasons for removal. This mini
"appellate argument" must take place within 48 hours of the student's removal.
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Note that unlike the external suspension provisions, the student or parent need not be
afforded the opportunity to question the complaining witness(es).
The school principal must then, by the close of the next business day, decide whether
the teacher's determination is to be affirmed or reversed. The principal may set aside the
sfudent's removal when:
b.

The charges against the student are not supported by substantial evidence;

c.

The removal is otherwise in violation of law; or

d.

The removal is superseded by a suspension from school.

vnI.

I\ON.DISCRIMINATORY ADMINISTRATION OF SCHOOL
DISCIPLINE

The U.S. Departments of Education and Justice recently issued guidance regarding
schools' legal obligations to administer student discipline on a nondiscriminatory basis.
This guidance does not add requirements to applicable law, but provides information and
examples concerning how the Departrnents evaluate whether schools are complying with
their legal obligations. In short, the Departrnents have found that students of certain racial
or ethnic groups tend to be disciplined more than their peers. The research suggests that the
substantial racial disparities are not explained by more frequent or more serious misbehavior
by students of color. It may instead indicate that certain groups of students have been
subjected to different treatment or that a school policy or practice may have had an adverse
discriminatory impact on them.

In addition to investigating

complaints that have been filed, the Departrnents'
guidance suggests that they will become more proactive in initiating nationwide compliance
reviews that are focused on student discipline. As a result, schools should take the
appropriate measures to prepare for an investigation and review. The following are some
proactive steps that you should consider:
a
o
a

Review and revise student codes of conduct, parent handbooks and teacher
manuals to ensure that they are clear and nondiscriminatory.
Examine school discipline data analyzed by subgroup, offense and other
relevant factors to look for trends that may indicate discriminatory treaÍnent.
Develop and implement uniform standards for the content of student discipline
files.
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a

Maintain data on teacher and principal referrals and discipline to assess
whether particular teachers or principals are referring for discipline
disproportionately large numbers of students by race.

o

Develop and implement a comprehensive school and/or district-wide approach
to classroom management and sfudent behavior grounded in evidence-based
educational practices.
Provide all school personnel with ongoing professional development and
training in evidence-based techniques on classroom management, conflict
resolution, and de-escalation approaches that decrease classroom disruptions
and use removals from class or school as a last resort.
Provide cultural awareness training to all school personnel, including fraining
on working with a racially and ethnically diverse student population and on the
harms of employing or failing to counter racial and ethnic stereotypes.
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