Miranda Installed as President at New York State
Bar Association Summer Meeting in Cooperstown
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_________________
By Scott M. Karson

The annual summer meeting of the
New York State Bar Association was
held from June 18 – June 20, 2015 at
the Otesaga Hotel in Cooperstown,
New York.
The main event, the meeting of the
Association’s policy-making body, the
House of Delegates, featured the formal installation of David P. Miranda of
Albany as the Association’s 118th
President. Former New York State
Chief Judge Judith S. Kaye administered the oath of office to President
Miranda.
The meeting also marked the debut
of NYSBA President Elect Claire P.
Gutekunst as Chair of the House.
The meeting featured memorials to
two giants of New York’s legal community who passed away in recent
months.
First, former NYSBA
President Maxwell Pfeifer delivered a
memorial to the late Robert P.
Patterson, who served on the federal
bench in the Southern District of New
York and as President of the
Association. Second, former NYSBA
President Stephen P. Younger delivered
a memorial to the late Richard J.
Bartlett, who served as the State’s first
Chief Administrative Judge, Dean of
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Albany Law School and
County in 1949); Shirley
President of the New York Bar
Adelson Siegel, appointed
Foundation.
Chief of the New York State
The prestigious RootAttorney General’s Civil
Stimson Award, which is
Rights Bureau in 1959 and,
named after distinguished
in 1979, as New York State
lawyers Elihu Root and Henry
Solicitor General; Constance
Stimson, and is given annually
Baker Motley, who, in 1966,
by the Association to recogbecame the first black
nize exemplary community
woman appointed to serve on
Scott Karson
service that is unrelated to the
the federal bench; Maryann
practice of law, was awarded to Jeffrey Saccomando Freedman, the first
A. Moerdler in recognition of his long- woman President of the New York State
time service as a volunteer emergency Bar Association (1987-88); Geraldine
medical technician.
Anne
Ferraro,
United
States
The Association’s Committee on Congresswoman and first woman nomWomen in the Law has identified 10 inated by a major political party to run
women attorney “trailblazers” in New for the office of Vice President of the
York State. They are: Kate Stoneman, United States (in 1984); and Judith S.
the first woman admitted to practice Kaye, the first woman appointed to
law in the state (in 1885); Mary M. serve on the New York Court of
Lilly, the first woman attorney elected Appeals (1983) and as the State’s Chief
to the State Legislature (in 1918); Jane Judge (1993). Three of these distinMatilda Bolin, the first black woman guished trailblazers, Shirley Adelson
judge in the United States (appointed Siegel,
Maryann
Saccomando
by New York City Mayor Fiorello Freedman and Judth S. Kaye, are still
LaGuardia to the Domestic Relations living, and two of them, Ms. Siegel and
Court in 1918); Florence Perlow Judge Kaye, were present at the House
Shientag, the first woman federal pros- meeting and were recognized by the
ecutor in New York (in 1843); Charlotte Association.
Smallwood-Cook, the first woman
Interim reports by the Special
District Attorney in New York (elected Committee
on
Re-Entry,
the
as District Attorney of Wyoming Commercial and Federal Litigation

Section on Social Media, the
Committee on Women in the Law on
the Family and Medical Insurance
Leave Act and the Chief Judge’s
Commission on Statewide Attorney
Discipline were presented to the House
for informational purposes only.
The meeting ended on a somber
note, with a moment of silence for the
nine victims of the Charleston, South
Carolina church murders.
The next meeting of the House will
be held on Saturday, November 7,
2015, at the State Bar Center in Albany,
New York.
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Appellate Lawyers and Vice Chair of
the Board of Directors of NassauSuffolk Law Services Committee, Inc.
He is a partner at Lamb & Barnosky,
LLP in Melville.

Pursuant to Federal Law, the Attorney/Client Privilege Does
Not Survive Corporate Dissolution
COMMERCIAL LITIGATION

_________________
By Leo K. Barnes Jr.

For individuals, the attorney-client
privilege protects communications
even after a death (see Swidler & Berlin
v. United States, 524 U.S. 399 (1998)),
thereby encouraging individuals to
speak candidly with counsel without
the fear of the information becoming
public after death, and thus possibly
opening up litigation or shame against
the deceased and/or his or her family.
Id., at 407. To the contrary, when a corporation is dissolved, it no longer has
assets to protect, shareholders to
appease, or goodwill to maintain.
Therefore, the necessity for the continued protection of the attorney-client
privilege is greatly diminished. See,
City of Rialto v. United States
Department of Defense, 492 F.SUpp.2d
1193, 1200 (C.D.Cal.2007) (“As there
are usually no assets left and no directors, the protections of the attorneyclient privilege are less meaningful to
the dissolved corporation.”).
In the recent decision of S.E.C. v.
Carrillo Huettel, LLP, 2015 WL

SEC’s motion to compel, the
1610282, 13 Civ. 1735
court held that “the weight of
(S.D.N.Y. 2015), Southern
authority … holds that a disDistrict Magistrate Judge
solved or defunct corporation
James Francis IV specifically
retains no [attorney-client]
ruled upon this issue, and held
privilege.” Id., at *2. The
that when applying federal
court noted that the concerns
common law, the attorneyset forth by the Supreme
client privilege does not surCourt in Swidler regarding an
vive a corporation’s dissoluindividual’s future liability,
tion or extinction.
Leo K. Barnes
harm to reputation, or possiThe privilege issue arose
when the Securities and Exchange ble harm were inapplicable to corporaCommission (SEC) commenced an tions because “[t]he possibility that a
action alleging a law firm helped facil- corporation’s management will hesitate
itate stock fraud by aiding several com- to confide in legal counsel out of conpanies in their violations of federal cern that such communication may
securities laws. As part of the ongoing become unprivileged after the corporainvestigation, the SEC requested that tion’s demise is too remote and hypothe court compel the production of doc- thetical to outweigh the countervailing
uments and testimony withheld by the policy considerations supporting dislaw firm on the grounds of attorney- coverability.” Id., at *2 (internal quotaclient privilege. The SEC’s primary tions omitted).
argument, inter alia, for compelling the
The court noted that after dissolution
production was that any privilege a corporation will not have any goodasserted on behalf of the law firm’s cor- will to maintain, shareholders to
porate clients was ineffective because appease, or tangible assets to protect,
those corporations had ceased to exist. and as such, the protections offered by
In evaluating whether to grant the the extension of the attorney-client

privilege were unnecessary. Id. The
court continued by stating that “once a
corporation is truly extinct, it has lost
practical ability to assert the [attorneyclient] privilege,” because “there is no
one who can speak for a defunct corporation in order to assert the privilege.”
Id., at *3.
The court added that this limitation
of the privilege “is consistent with the
principle that the privilege is to be construed narrowly because it withholds
relevant information from the judicial
process.” Id. The court elaborated that
keeping relevant information from a
fact-finder to protect an entity that no
longer needed protection is beyond the
narrow construction of the rights
offered by the privilege.
It is important to note that the court did
acknowledge two exceptions to the rule
that the attorney-client privilege is lost
when the corporation is defunct or dissolved. First, and most importantly, the
court’s decision is based upon on a federal claim where the court applied federal common law, and has no bearing on
(Continued on page 22)

