Why is a Lawyer Needed in a Residential Real
Estate Transaction? By Marcia L. Finkelstein
There are basically five phases
to a residential real estate transaction: (i)
initial due diligence; (ii) contract; (iii)
financing; (iv) title review; and (v) closing.
Each of these five phases has significant
and complex legal aspects in which a
lawyer plays a crucial role.
Initial Due Diligence: Prior to entering
into a contract to purchase a house, certain
initial investigations and studies should be
performed either by or with the assistance
of a lawyer. The lawyer should research
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the applicable zoning code and building code
to determine whether the client’s intended use of the premises or intended
construction is permitted. For example, the client may want to build a
tennis court or use the house partly for business. If the applicable codes do
not allow the clients to do what they intend, it is obviously critical to know
before a contract is signed. In addition, the lawyer should assist and advise
the client in ordering an engineering inspection of the house. Most houses
are sold “as is”, with only a simple contract representation that the major
systems and appliances are in working order. The inspection should be
closely analyzed by the lawyer and the client. The inspection can reveal
deficiencies and/or problems that may cause the client to reconsider or that
may be addressed by the lawyer by a price reduction or by seller’s
agreement to repair. The lawyer should also try to obtain a survey, from
the broker, the seller or a title insurance company and review the perimeter
of the premises and the structures with the client. Often what may seem
like a regular shaped backyard may not be; a neighbor may own a segment
that makes the lot irregular. The structures on the premises (e.g., pool,
shed, deck) should be discussed with the lawyer so any upcoming issues
with building certificates are revealed before the contract and title review
phases. A certificate of occupancy from the applicable building department
may be missing for a structure and the contract may not be sufficiently
protective. A review of the title report, ordered after the contract, would
reveal this, but by then it may be too late.
The Contract: The contract of sale is the critical legal document that
governs the purchase transaction. It sets forth the seller’s and the
purchaser’s obligations and required closing deliveries. Certain
representations are made by the seller and the purchaser which the
attorneys must carefully review and confirm. Pursuant to the contract, the
purchaser deposits an amount, customarily 10% of the purchase price,
which is held in escrow by the seller’s attorney. The contract provides the
circumstances under which the deposit can be forfeited, refunded or
applied at closing toward the purchase price. The contract also sets forth
the primary obligations and protections: the mortgage financing
contingency clause, obligating the purchaser to diligently apply for a loan
and allowing the purchaser and/or seller to cancel if a mortgage
commitment is not received within a certain time period; the duty of the
seller to deliver clear title to the property, free of liens and encumbrances,
such as mortgages and past due taxes; and the obligation of the seller to
deliver the required certificates of occupancy or compliance for all
structures. These customary clauses and other clauses are often modified
by varying language that must be keenly drafted by the lawyer for the seller
and carefully analyzed by the lawyer for the purchaser. Delivery of the
major systems and appliances in working order and seller’s post-closing
hold-over of possession are often negotiated by the lawyers and then
recited in the contract. Closing adjustments for taxes and heating oil are
also key provisions attorneys need to review. The contract contains many
other significant provisions, guiding the pre-closing, closing and postclosing process.
Financing: Many purchasers obtain mortgage financing for the acquisition
of their home. A lawyer will ascertain that the contract adequately
provides for the financing contingency. A lawyer will also ensure that the
contract protects the purchaser in case the financing cannot be obtained.
The lawyer should assist the client in reviewing and analyzing the bank
application documents and, once obtained, the mortgage commitment. The
lawyer then works with the bank, bank lawyer, and seller’s lawyer to
comply with the bank’s required title deliveries and closing conditions.
The purchaser’s lawyer coordinates the closing proceeds and bank closing

costs with the bank’s attorney and the seller’s attorney to ensure the
appropriate checks are delivered at closing.
Title Review: After the contract is fully executed, the purchaser’s attorney
orders the title insurance report, a copy of which will be sent to the seller’s
attorney and the bank’s attorney. The report searches the County Clerk’s
real estate records for ownership of the premises and for any liens and
encumbrances against the premises. It is obvious that the seller should be
reflected as the owner in the title report but it is surprising how often this is
not the case – the seller could be an heir that is unaware that a court
proceeding must take place before the heir can validly deed the property.
The typical lien reflected in a title report is the current mortgage that the
seller’s attorney must remove at closing. The seller’s attorney orders a payoff letter from the lender, and the letter and the appropriate check are
delivered to the title company at closing. A typical encumbrance reflected
in a title report is a utility easement or decleration of covenants that were
recorded when the original subdivision map for the area was approved.
The purchaser’s attorney must review these documents and determine
whether they adversely affect the client’s use of the premises. The title
report also searches the building department’s records and reflects any open
permits, violations and the certificates of occupancy. The survey is read
into the title report and any encroachments of neighboring fences are
revealed, as well as the location of the improvements. Any issues must be
raised and resolved with the seller’s attorney prior to closing. At closing,
once the deed and mortgage are delivered to the title company’s
representative (see below), the purchaser pays for and receives a fee title
insurance policy, insuring the purchaser’s title to the property, free and
clear of all liens. The purchaser also pays for the mortgagee’s title
insurance policy, insuring the bank’s lien as the first and only lien on the
premises.
Closing: The closing is the final phase of the transaction. At the closing,
the bank is represented by a lawyer who brings not only the loan proceeds
but a multitude of loan documents and related papers for the purchaser to
sign. The purchaser’s lawyer reviews and explains these documents to the
purchaser. The seller delivers the deed and related state and county tax
transfer documents prepared by the seller’s attorney. The title company is
represented by an individual who “marks-up” the title report to clear
exceptions to title, such as taxes and mortgages, by delivery from seller’s
attorney of evidence of payment, the payoff letter from the lender, or other
documentation. The purchaser’s attorney reviews the deed and the title
report to ensure the purchaser is getting clear title to the premises. The
seller’s attorney and the purchaser’s attorney review the closing proceeds
and adjustments, such as pre-paid taxes and heating oil. At the conclusion,
the bank funds the loan, the seller is paid, and the title company takes the
deed for recording with the County Clerk.
Purchasing and selling a house is one of the most important events in a
person’s life. Regardless of the purchase price, whether it is $300,000
or $3,000,000, a lawyer’s review, analysis, negotiation and guidance
are significant.
Marcia L. Finkelstein is a partner in the real estate department of
Lamb & Barnosky, LLP.
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