NYSBA Continues to Grapple With Mandatory Pro Bono Reporting
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The annual summer meeting of the New
York State Bar Association was held from
June 19-21, 2014 in Cooperstown, New
York. The meeting featured yet another spirited debate within the Association’s policymaking body, the House of Delegates, concerning mandatory pro bono reporting.
By way of background, in 2013, the
courts amended Rule 6.1 of the New York
Rules of Professional Conduct by establishing an aspirational goal of 50 hours of pro
bono service annually for New York
lawyers, and an annual aspirational financial
contribution by New York lawyers to organizations providing legal services to poor
persons in an amount at least equivalent to
one billable hour (the rule also prescribes
certain alternative aspirational financial
goals for lawyers who are not compensated
on the basis of a billable hour). However, in
conjunction with these aspirational provisions of the Rules of Professional Conduct,
the courts also enacted section 118.1(e)(14)
of the Rules of the Chief Administrator of
the Courts, which requires lawyers to state
under oath in their biennial registration
forms the number of hours spent providing
voluntary legal services to poor and underserved clients during the previous registration period, as well as the amount of voluntary financial contributions made to organizations primarily or substantially engaged in
providing in providing legal services to the
poor and underserved during the previous
registration period. This rule was imposed
without consultation with the New York
State Bar Association and is contrary to
established Association policy against
mandatory pro bono reporting.
At the Association’s annual meeting in
New York City in January 2013, the House
was asked to approve a resolution sponsored by the NYSBA Executive Committee
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Scott M. Karson speaking at the NYSBA
meeting in Cooperstown.

providing, in pertinent part, “that the
Association reiterates and reaffirms its
opposition to mandatory reporting of pro
bono services and mandatory reporting of
financial contributions to organizations
engaged in providing legal services to the
poor and underserved. . . [and] shall continue to express its opposition to such
mandatory reporting . . . and shall pursue
such other and further actions as may be
appropriate for the purpose of achieving
the repeal of Rule 118.1(e)(14) of the Rules
of the Chief Administrator.” However, after
much debate from a broad spectrum of delegates, including those who believe that
mandatory reporting is justified and, on the
other hand, those who believe that the
Executive Committee resolution is too
weak, the resolution was postponed to the
June 21, 2014 summer meeting.
At the June 21 meeting, the resolution was
re-presented to the House, but further debate
on the merits of the resolution was curtailed
when NYSBA President Glenn Lau-Kee
moved to postpone consideration of the resolution to the next meeting of the House on
November 1, 2014, citing on-going negotiations with Chief Judge Jonathan Lippman
and Chief Administrative Judge A. Gail
Prudenti aimed at resolving the parties’ dif-

ferences. After further debate on the motion
to postpone, President Lau-Kee’s motion
was granted.
In connection with the debate on mandatory pro bono reporting, an informational
report was presented to the House by the
NYSBA Committee on Legal Aid and the
NYSBA President’s Committee on Access to
Justice. The report supports mandatory
reporting because, based on the experience in
other states in which lawyers are required to
report their hours of pro bono service and
financial contributions, it leads to an increase
in pro bono service and contributions, and
provides useful data regarding the extent to
which voluntary pro bono service and contributions are meeting the needs of poor and
underserved populations. However, in order
to address some of the concerns of attorneys
opposing the current rule, the report suggests
that the information be collected and made
available to the public only on an aggregate
– rather than on an individual lawyer – basis.
The report also recommends that while the
core definition of pro bono should continue
to be limited to the provision of legal services
to the poor, a separate category encompassing a broader definition of pro bono should
be established as well.
On the question of defining pro bono service, one distinguished member of the
House, Michael Miller of New York County,
noted that he had served as an Election
Supervisor in war-torn Bosnia shortly after
the Dayton Accords in 1996 and, in 1999,
under the auspices of the U.S. Department
of Justice, in association with the Central
and East European Law Initiative, he interviewed Kosovo refugees for evidence of
war crimes and crimes against humanity –
evidence to aid in prosecutions at the
International War Crimes Tribunal in the
Hague. Further, in the aftermath of the Sept.
11 attacks, he led efforts to provide legal
relief efforts in New York City, for which he
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As an instructor of law at Touro you use
your role to impart more than your
course curriculum, right? I tell the students and the interns at court that the law
is not the television show Law and Order,
but instead, an opportunity to change the
world. Ultimately we are a nation of laws,
which are created and contested by
lawyers.

You too were once a student at Touro,
right? Yes, but I didn’t pursue law at first.
As an undergrad I worked at the Fashion
Institute of Technology and ended up
working there for 18 years after college. It
was the 1980’s and the computer revolution had just begun. I worked as a computer technician and instructor there until
the early 1990’s. That’s when I had to
decide whether or not I wanted to go into
law enforcement.

How did you end up in law then? When
I entered the Court Officers Academy I
fell in love with the law, particularly criminal justice. When I was promoted to captain I decided to go to law school. From
my first few days at Touro I knew I was in
the right place.

In your current position as the
Commanding Officer at Cohalan you
are no longer able to practice law. Even
so, are you able to share your legal
knowledge? Hardly a day goes by where
my phone doesn’t ring with an attorney

calling me asking a question. I’ve been
very lucky. We ran CLE’s here in the
arraignment courtroom and of course at
the Academy.
What type of CLE’s did you run at the
courthouse? Law school students come to
some of them allowing them to see different disciplines of the law. They get experience they won’t get in law school. At Touro
they do value experiential learning and
encourage the students to come into court.

What do you enjoy about teaching?
Well I believe teaching in and of itself is a
performing art. I like being able to monitor during the lecture what I’m getting
across. And I enjoy teaching the law by
utilizing cases, not just teaching from a
casebook, but using real life examples
from my own experiences.
Who do you see as a role model? There
are role models all around us. But one person who comes to mind right away is
Judge Prudenti. She started court tours,
creating a synergy with the courts and
community. She’s a great leader.

Do you see yourself as a leader? My job
is a leadership role. I’m in command of
over 100 officers. I like being the person
that looks to find the solution. In my
capacity as a leader, I’m proudest of the
way that I’ve ensured that when people go
to the Cohalan Court complex they are
treated with respect and dignity. I’m so
proud of my officers who make everyone
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received the American Bar Association’s
Pro Bono Publico Award and other awards
in recognition of his work. Mr. Miller pointed out, however, that none of his remarkable
efforts would have qualified as reportable
pro bono under the current New York rule.
On a less controversial note, the meeting
of the House featured the formal installation
of Glenn Lau-Kee as the 117th President –
and the first Asian-American President – of
the Association. The oath of office was
administered to the new President by Senior
Associate Judge Victoria A. Graffeo of the
New York Court of Appeals, and was witnessed by the Lau-Kee family, including the
President’s father, with whom he practices
law. Mr. Lau-Kee succeeds David Schraver
of Rochester.
Other highlights of the House meeting
included the introduction of the
Association’s new Executive Director,
David R. Watson, and an address by
Robert M. Carlson of Montana, the Chair
of the American Bar Association House of
Delegates.
The House also approved amendments
to its bylaws and related policies in order
to be in compliance with the Nonprofit
Revitalization Act of 2013.
The next meeting of the House of
Delegates will be held on Saturday,
November 1, 2014, at the State Bar Center
in Albany, New York.

Note: Scott M. Karson is the Vice
President of the NYSBA for the Tenth
Judicial District and serves on the NYSBA
Executive Committee and in the NYSBA
House of Delegates. He also serves as Chair
of the NYSBA Audit Committee. He is a former President of the SCBA, a member of the
ABA House of Delegates, a member of the
ABA Judicial Division Council of Appellate
Lawyers and a partner at Lamb & Barnosky,
LLP in Melville.

Leonard J. Badia,

a New York State officer, is an SCBA Director and an
adjunct instructor of law at Touro, St. Joseph’s College, and Suffolk County Community College. He’s
always been a techie, with a passion for law and a true believer in the importance of education.

who comes into this building feel safe,
secure and that they are always treated
with respect and dignity, regardless of
whether they are wearing handcuffs coming through the door. I got that from Judge
Prudenti and others.

When did you get involved in the SCBA
and how? I joined from the get-go
because I knew fine lawyers and they happened to be leaders at the SCBA. Art
Shulman and Barry Smolowitz invited me
to the CLEs the Academy offered. I
attended many and participated in CLEs
too. From there I knew I wanted to be
involved in other aspects at the SCBA.
What did you get involved in back
then? I joined the District Court
Committee and I ended up running into
the attorneys I saw in court. This committee was actually my springboard to my
greater involvement. Two years ago I was
nominated to be a director.

What do you enjoy about being a director? I enjoy being a part of policy and like
the responsibilities involved in doing so. I
enjoy being a part of a group whose decisions have a great impact on the organization, where it is going. I’m honored to be
on that board.
Why would you recommend others join
the SCBA? It’s very important to be a
member of this premier group of lawyers
even if you are new to the profession. The
opportunity to meet these folks is limit-
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less; you can learn from these people.
Membership will offer newer attorneys a
resource to grow in the profession.
Everyone at the Bar is rowing in the same
direction to make the attorneys better
trained, more civil to each other.

You are co-chairing a newly created
committee this year, right? Yes with
Judge Crecca and Justin Block. We are
chairing the Law School Committee. We
set up a table at Touro at a barbeque the
other day and will do this at other law
schools too. Our objective is to have law
school students network and learn from
our colleagues at the SCBA. There are
role models all around us at the SCBA.

