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By Ilene Sherwyn Cooper

Reformation
Before the Surrogate’s Court, New

York County in In re Knapp was an appli-
cation by the co-trustees of a testamen-
tary trust to reform the provisions of the
instrument so as to, inter alia, allow the
trustees a limited power to invade trust
principal, reduce the ages for distribution
of the trust corpus, so as to effectively
accelerate the termination date of the
trust, create a mechanism for the
appointment of successor trustees with-
out the need to resort to the court, and
require that the trustees invest in accor-
dance with the prudent investor standard
set forth in EPTL §11-2.3.
The subject trust was created under the

decedent’s will for the benefit of her
grandnieces and grandnephews, of which
there were 11 on the decedent’s date of
death. The terms of the trust contained
specific directions for its administration
and termination, requiring, in pertinent
part, that each share set aside in trust for
the decedent’s grandnieces and grand-
nephews be paid outright to them only
upon their attaining the age of 25.

Significantly, the provisions of
the will explicitly denied the
trustees the right to terminate
the trust prior to the stated age
for distribution, and directed
payment of trust principal to the
surviving grandnieces and
grandnephews should any one
of them die prior to the age of
25. Moreover, the terms of the
trust stated that in the event a
trustee failed to act, that the sur-
vivor could act alone without the need to
fill the vacancy.
The petitioners indicated that the

requested reformation was provoked by
the failure of the trustees to agree as to the
administration of the trust, and an agree-
ment among the trust beneficiaries, seven
of whom had already attained the age of
25, and four of whom had not, but who
were purportedly represented by their
respective parents, to resolve the issue. In
support of the application, the petitioners
relied on Matter of Kern, 159 Misc 682,
for the proposition that agreements among
the interested parries can serve as a basis
for a court’s reforming the terms of a tes-
tamentary trust.

The court disagreed, finding
Matter of Kern, supra., distin-
guishable, and concluding that
the opinion did not support a
result that was contrary to the
intent of the testator. The court
opined that when the intent of
the testator is clearly expressed,
resort to principles of construc-
tion is not required. To this
extent, the court noted that the
trust provisions clearly evi-

denced the testator’s intent to preclude the
beneficiaries from having any access to
the assets in the trust until they attained
the age of 25. Accordingly, the court
denied the request to reform the trust in
order to permit limited invasion of corpus
and to reduce the age of termination.
Moreover, the court denied the peti-

tioners’ request for a plan providing for
the appointment of successor trustees,
finding that it was not in accord with the
testator’s testamentary scheme.
Finally, the court held that request to

hold the trustees to a prudent investor
standard was a moot point inasmuch as
the fiduciaries were already held to that
obligation pursuant to the provisions of

the statute, which had been enacted in
1995.
In re Knapp, NYLJ, Sept. 30, 2013, at p.
29 (Sur. Ct. New York County)(Sur.
Mella).

Sale of Realty
InMorreale v. Morreale, the Surrogate’s

Court, Nassau County, addressed the issue
of whether the decedent’s real property,
which had been devised under his will,
could be sold in order to satisfy the debts
of the estate.
Before the court was an application by

the Public Administrator, as administra-
tor of the estate, to sell the subject realty
in accordance with the provisions of
SCPA 1902 and EPTL 11-1.1(b)(5).
Pursuant to the pertinent provisions of
his will, the decedent devised “the right
to reside” in the property to his son “for
the rest of his life,” subject to the son’s
duty to pay the real estate taxes, and all
other expenses, repairs, and maintenance
thereon, in lieu of rent.
The petitioner argued that the will grant-

ed the decedent’s son a right of occupancy
in the premises, which was subject to ter-
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By Candace J. Gomez

On January 25, 2013, the United States
Department of Education, Office for Civil
Rights issued a “Dear Colleague” letter to
clarify and communicate schools’ respon-

sibilities under Section 504 of the
Rehabilitation Act of 1973 (“Section
504”) regarding the provision of extracur-
ricular athletics to students with disabili-
ties. This guidance document did not add
requirements to applicable laws, but it

provides information to schools
regarding how OCR evaluates
whether schools are complying
with their legal obligations. This
article summarizes the key
points of OCR’s guidance.

Who enforces Section 504
requirements?
OCR is responsible for

enforcing Section 504. Also,
OCR shares in the enforcement
of Title II of the Americans with
Disabilities Act of 1990 (“ADA”).

What activities are defined as
“extracurricular athletics?”
All club, intramural or interscholastic

(e.g., freshman, junior varsity, varsity) ath-
letics at all education levels.

What are a school district’s Section
504 requirements?
A school district is required to provide a

qualified student with a disability an
opportunity to benefit from the school dis-
trict’s program equal to that of students
without disabilities.
With respect to public elementary and

secondary educational services, “quali-
fied” means a person:

• of an age during which their non-dis-
abled peers are provided such ser-
vices;

• of any age when it is mandatory under
state law to provide him/her with
such services; or

• a person entitled to receive a free
appropriate public education under
the Individuals with Disabilities
Education Act (“IDEA”).

Must every qualified student with a
disability be allowed to participate in
any selective or competitive program
offered by a school district?
No. School districts may require a cer-

tain level of skill or ability in order for a
student to participate in any selective or
competitive program or activity, as long as
the selection or competition criteria are

not discriminatory.

What are school districts pro-
hibited from doing?
A school district may not

operate its program or activity
based on generalizations,
assumptions, prejudices, or
stereotypes about disabilities in
general, or about specific dis-
abilities. For example:

A student with a learning disability
tries out and is selected as a member
of the high school’s lacrosse team.
The coach is aware of the disability
and believes that all students with that
particular learning disability would be
unable to play successfully under the
time constraints and pressures of an
actual game. Based on this assump-
tion, the coach decides never to play
the student during games. OCR
would find that the coach’s decision
violates Section 504. The student
does not have a right to participate in
the games, but the coach’s decision
on whether the student gets to partic-
ipate in games must be based on the
same criteria the coach uses for all
other players (such as performance
reflected during practice sessions).

How can a school district offer qualified
students with disabilities an equal
opportunity for participation?
They can do so by making reasonable

modifications and providing aids and ser-
vices necessary to ensure an equal oppor-
tunity to participate.

When is a reasonable modification
legally required?
In considering whether a reasonable

modification is legally required, the
school district must first examine whether
the modification is necessary. If the mod-
ification is necessary, the school district
must allow it unless doing so would result
in a fundamental alteration of the nature of
the extracurricular athletic activity.
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corporate criminal conduct. In re Dow
Chemical Co Derivative Litigation, 2010
WL 66769 (Del. Ch.). In that case, share-
holders commenced a derivative action
accusing board members of breach of their
fiduciary duties based upon the board’s
approval of a merger agreement that
unconditionally obligated Dow to con-
summate the merger (without typical
financial protections), as well as their mis-
representations regarding alleged wrong-
doings including bribery. Looking at the
Aronson test concerning the board’s
approval of the merger, the Chancery
Court found that the first prong was not
met because none of the directors were
interested in the transaction. The court
specified that none of the directors
received benefits other than those avail-
able to all shareholders. With regard to the
second prong of the Aronson test, the
court found that there was no showing that
the board’s decision was anything other
than a valid business judgment.
Concerning the failure to oversee the alle-
gations of wrongdoing, under Rales, the
court ruled that the plaintiffs failed to
plead particularized factual allegations to
create a reasonable doubt that the board
could have, at the time the complaint was
filed, validly exercised its independent and
disinterested business judgment. As set
forth, this can be shown only “in the rare
case when a plaintiff is able to show direc-
tor conduct that is “so egregious on its
face that board approval cannot meet the
test of business judgment and a substantial
likelihood of director liability therefore
exists.” Id, citing Aronson, supra.
In the case of In re Caremark

International, Inc., 698 A. 2d 959 (Del.Ch.
1996), where the board approved a settle-
ment of a shareholders’ derivative suit that
involved a series of disclosure and over-
sight promises but no payment of dam-
ages, the court examined the question of
whether there was any potential liability in
the underlying derivative suit based upon
the futility of demand on the board issue.
There, the derivative suit arose after the
corporation was found to have violated
federal and state anti-kickback laws,
including criminal violations, by entering
into agreements with medical providers
that prescribed or recommended services
or products that Caremark provided. Two
of Caremark’s officers were found to have
violated such laws, and the corporation
pleads guilty in settlement of these actions
and made substantial payments in restitu-
tion. In approving the settlement, which

essentially called for the creation of a new
compliance committee, the Delaware
Chancery Court found that the derivative
claims were likely to have been dismissed
because there was no evidence that the
board knowingly caused the corporation
to violate a criminal statute, nor that the
director defendants were guilty of a sus-
tained failure to exercise their oversight
function. The court stated that: “(t)he lia-
bility that eventuated in this instance was
huge. But the fact that it resulted from a
violation of the criminal law alone does
not create a breach of fiduciary duty by the
directors. The record. . . does not support
the conclusion that the defendants either
lacked good faith in the exercise of their
monitoring responsibilities or conscien-
tiously permitted a known violation of law
by the corporation to occur”. Id.
The Caremark standard was adopted by

the Delaware Supreme Court in Stone v
Ritter, 911 A. 2d 362 (2006), where the
court affirmed dismissal of a derivative
suit that followed payment by the corpora-
tion of $40 million in fines and $10 mil-
lion in civil penalties to resolve govern-
ment and regulatory investigations as a
result of the failure of the corporation’s
employees to file certain reports required
by anti money-laundering regulations. In
reiterating the requirement of bad faith or
intentional, knowing permission of contin-
ued violations, the court set forth the
underlying principle giving rise to such
stringent rules. It stated that: “[i]t it is a
fundamental principle of the Delaware
Corporation Law that the ‘business and
affairs of every corporation organized
under this chapter shall be managed by or
under the direction of the board of direc-
tors. . . (citation omitted)’. Thus, by its
very nature [a] derivative action impinges
on the managerial freedom of directors.”
Id.
In addition, where directors were found

to have interests in corporate entities that
received major contributions from the
nominal defendant, neither Aronson nor
Rales were found to have been satisfied
absent specific allegations of wrongdoing
and bad faith. See, In re J P Morgan
Chase, 906 A. 2d 808 (Del. 2005) (allega-
tions that acquiring corporation paid
unnecessary premiums for an acquired
corporation, where majority of directors
had interests in corporation that did busi-
ness with the acquired corporation or were
involved with charitable corporations that
received contributions from the corpora-
tion, without more, insufficient to meet

either prong of the Aronson test to excuse
demand); see also, Brehm v Eisner, 746 A.
2d 244 (Del. 2000) (board of directors
approved large severance package for for-
mer president and Delaware Supreme
Court found no particularized facts set
forth by plaintiffs, that could create a rea-
sonable doubt that the directors were dis-
interested and independent).
The issue of public statements contain-

ing misleading information was also
addressed by the Delaware Chancery
Court. In re Citigroup, 964A. 2d 106 (Del.
Ch. 2009). In that case, shareholders
brought a derivative action against, among
others, directors of a financial services
corporation, asserting breach of fiduciary
duties by failing to adequately protect the
corporation from exposure to the sub-
prime lending market, and by approving a
wasteful share repurchase program and
compensation package for the retiring
CEO. Delaware Chancery Court found
that: 1) as to the board’s failure to heed
warnings regarding corporation’s expo-
sure to subprime lending market, there
were no particularized allegations of bad
faith, but merely portions of public docu-
ments reflecting the worsening economy;
2) with regard to the directors’ misleading
statements as to the corporation’s expo-
sure to the subprime lending market, alle-
gations were insufficiently specific as to
actual misstatements or omissions and
failure to demonstrate particular facts
showing directors were aware of any mis-
statements. Id.

Reasonable doubt that board exer-
cised business judgment
As with the so-called lack of indepen-

dence test, the requirement under both
Aronson and Rales necessitates a particu-
larized pleading creating a reasonable
doubt that a majority of the directors exer-
cised their business judgment. It is not suf-
ficient, under Delaware law, to set forth
facts, demonstrating basic lack of oversight
or even negligence in performing a direc-
tor’s duties; rather, a standard of bad faith
or gross negligence appears to be required
under this aspect of the respective tests.
In Brehm v Eisner, 746 A. 2d 244 (Del.

2000), the Delaware Supreme Court
rejected the plaintiff’s claim of futility
based upon reasonable doubt that the
board action was the product of business
judgment. The court stated that pre-suit
demand will be excused in a shareholder
derivative suit if the particularized facts in
the complaint create a reasonable doubt

that the informational component of the
directors’ decision making process, mea-
sured by concepts of “gross negligence”
included consideration of all material
information reasonably available.

In a case attacking business judgment in
connection with board approval of a
wasteful share repurchase program, the
court stated that demand would be
excused based on a possibility of personal
director liability only in the rare case
where a plaintiff is able to show director
conduct so egregious on its face that board
approval cannot meet the test of business
judgment and there exists a substantial
likelihood of director liability. In re
Citigroup, supra. With regard to the issue
of director oversight, that court held
demand will be excused only where the
plaintiff makes a showing of bad faith. A
plaintiff can plead bad faith in order to
show futility of demand as a requirement
for the filing of the derivative lawsuit by
alleging, again with particularity, that a
director knowingly violated a fiduciary
duty or failed to act in violation of a
known duty to act, demonstrating a con-
scious disregard for his duties. The stan-
dard of director liability under the busi-
ness judgment rule, according to the court,
is predicated upon the concept of “gross
negligence”. Id.
In Postorivo v A G Paintball Holdings,

Inc, supra, the court found that the second
prong of the Aronson test regarding the
corporate inventory write down and his
ouster was not met because plaintiff failed
to prove that the underlying transactions
could not have been a good faith exercise
of business judgment. The court opined
that a plaintiff cannot make up for the
weakness of required particular allega-
tions by simply stating that no board in the
exercise of business judgment would have
approved the challenged transactions,
because this would eviscerate the business
judgment rule. Id.
The above considerations are merely the

beginning of this necessary analysis,
which may require review of additional
issues such as actions of board committees
in violation of corporate documents, stan-
dards to be applied to outside directors,
and broad exculpatory clauses contained
in corporate documents. These will be
addressed in a follow-up article.

Note: Supreme Court Justice Emily
Pines is a member of Suffolk County’s
Commercial Division.

Demand Futility Analysis Under Delaware Law (Continued from page 6)

Extracurricular Athletics for Students with Disabilities (Continued from page 10)

What is a fundamental alteration?
A modification may constitute a funda-

mental alteration if it alters such an essential
aspect of the activity or game that it would
be unacceptable even if it affected all com-
petitors equally (such as adding an extra
base in baseball). However, even if a spe-
cific modification would constitute a funda-
mental alteration, the school district would
still be required to determine if other modi-
fications might be available that would per-
mit the student’s participation. An example:

A high school student has a disability
under Section 504 due to a hearing
impairment. At the tryouts for the
track team, the start of each race was
signaled by the coach’s assistant
using a visual cue. After the student

makes the team, he asks the district to
use a visual cue at the track meet
simultaneously when the starter pis-
tol sounds to alert him to the start of
the race. The district determines that
the visual cue is necessary for the stu-
dent to compete at meets, but they
refuse the student’s request because
they are concerned that a visual cue
may distract other runners. The
coach tells the student that he may
practice with the team, but he will not
be allowed to participate in meets.
OCR would find that the school dis-
trict’s decision violated Section 504.
The school district should have per-
mitted the use of a visual cue and
allowed the student to compete.

When must a school district offer sepa-

rate or different athletic opportunities?
Students with disabilities who cannot

participate in the school district’s existing
extracurricular athletics program – even
with reasonable modifications or aids and
services – should still have an equal
opportunity to receive the benefits of
extracurricular activities.
When the interests and abilities of some

students with disabilities cannot be effec-
tively met by the school district’s existing
extracurricular athletic program, the
school district should create additional
opportunities for those students with dis-
abilities that are separate or different from
those offered to students without disabili-
ties, e.g., wheelchair tennis or wheelchair
basketball.
When the number of students with dis-

abilities at an individual school is insuffi-
cient to field a team, school districts can
also: (1) develop district-wide or regional
teams for student with disabilities as
opposed to a school-based team; (2) mix
male and female students with disabilities
on teams together; or (3) offer “allied” or
“unified” sports teams on which students
with disabilities participate with students
without disabilities.

Note: Candace J. Gomez is an attorney
with the law firm of Lamb & Barnosky, LLP
in Melville. She practices in the areas of
education law and civil litigation. Ms.
Gomez is a member of the Suffolk County
Bar Association and also serves as a mem-
ber of the New York State Bar Association
President’s Committee on Access to Justice.
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