
Responding to the NYS Testing Opt-Out Movement
By:  Richard K. Zuckerman, Esq.1

Common Core testing has developed 
into one of the hot-button issues in 
public education.  Disputes over “opt-
ing-out” of Common Core testing 
have appeared in countless newspa-
per and website pages, with those in 
favor being commonly referred to 
as the “Opt-Out Movement.”  In the 
Spring of 2014, of more than 204,000 
Long Island children in grades three 
through eight who were scheduled 
to take Common Core assessments, 
more than 10,000 children opted-out 
of the Common Core Math Assess-
ment, representing approximately 
one of every eight students for the 
school districts that provided sur-
vey data.    Given the sheer number 
of testing opt-outs this year alone, 
the primary question in the minds of 
school board members and adminis-
trators is as much “what can we legal-
ly do?” as it is “what should we do?”   

To the consternation of those in the 
Opt-Out Movement, New York State 
(“NYS”) and federal law do not permit 
parents or school boards to provide 
public school students with the option 
of opting out of NYS testing.   Instead, 
pursuant to the No Child Left Behind 
Act (“NCLB”) and the NYS Com-
missioner of Education’s Regulations, 
New York State English-Language 
Arts and Math assessments must be 
administered to all public school stu-
dents in grades three through eight, 
and State Science assessments must be 
administered at least once in grades 
three through five and at least 
once in grades six through nine.

Students with individualized ed-
ucation plans are also required to 
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complete the NYS assessments.  In
fact, the New York State Education 
Department (“NYSED”) has stated 
that, “Federal and State law and reg-
ulations require that all students be 
assessed, including students with se-
vere disabilities who are assessed on 
the [NYS Alternate Assessment].” 
The NCLB and NYS Education Law 

and regulations additionally provide 
accountability standards.  These dic-
tate that school districts need to make 
“Adequate Yearly Progress” (“AYP”).  
In order for a district to make AYP, at 
least 95% of all of its students must 
participate in the State assessments.  
These students are divided into sub-
groups:  race and ethnicity; under-
privileged children; English language 
learners; and special education.  If a 
district fails to meet AYP for three 
years for the same subgroup of stu-
dents, then the district is required to 
develop and implement an improve-
ment plan to address the issue.  Failure 
to meet AYP could also have a negative 
impact on a district’s Title I funding.

School districts, school board mem-
bers and administrators may face con-
sequences for encouraging students to 
opt-out.  Education Law § 306 grants 
the Commissioner of Education the 
authority to withhold State funds from 
school districts and to remove school 
officers in cases of “…any willful vi-
olation or neglect of duty…or will-
fully disobeying any decision, order, 
rule or regulations of the regents or of 
the commissioner of education….”  A 
willful failure to administer the NYS 
assessments to all public school stu-
dents who fall within the specified 
grade criteria could, in the most ex-
treme instance, result in the Commis-
sioner of Education removing school 
board members or school administra-
tors or withholding a school district’s 
State aid.  To date, though, there have 
not been any publicly reported in-
stances in which this drastic remedy 
has been applied in cases of opt-outs 
or failing to administer field testing.
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The New York State Legislature
recently passed an act amending the
General Obligations Law as it pertains to
the parties to the settlement of tort
claims. The bill, which was signed into
law on November 13, 2013 by Governor
Cuomo, eliminates certain health care
insurance company liens, reimburse-

ments and subrogation claims.
The legislation, long supported by the

New York State Bar Association, adds a
new subdivision four to GOL 5-101 and
amends Section 5-335. The present leg-
islation is intended to protect all parties
to the settlement of a tort claim from
liens asserted by health insurance com-
panies which were organized and exist
under federal ERISA law. Oddly, it cov-

ers only settlements,
and not judgments.

The legislation was
prompted by the con-
tinued insistence by
ERISA plans that
they have the right to
assert liens or rights
of subrogation for
reimbursement of
medical expenses
they have paid injured parties who then
go on to successfully prosecute bodily
injury claims. In 2009 the legislature
enacted the current General Obligations
Law Sections 5-101 and 5-335 in order to
protect injured parties from such claims.
However, ERISA plans have continued to
assert their right to reimbursement, and
federal courts in other states that have
similar legislation continued to rule that
states cannot trump the federal legisla-
tion under which ERISA plans were set
up (see, e.g., Rice v. Panchal, 65 F.3d
637, 644-45 (7th Cir. 1995), Arana v.
Ochsner Health Plan, 338 F.3d 433 (5th

Cir. 2003), Levine v. United Healthcare
Corp., 402 F.3d 156 (3d Cir. 2005). (See
article in the November, 2013, Suffolk
Lawyer, by Paul Devlin, Esq. with
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SCBAmember Raymond B. Lang, a foreclosure volunteer has been involved in the pro-
gram since its inception and is very valuable to the association. More photos on page 15.
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Judicial Swearing-In and Robing
Ceremony
Monday, Jan, 13, 9 a.m.
Touro Law Center, 225 East View Drive, Central
Islip
The annual judicial ceremony of newly appointed and
reelected justices and judges hosted by the SCBA. All
are welcome. Refreshments served.

Meet, Greet and Mingle
Thursday, Jan. 23, 6 p.m.
Polish Hall, Riverhead
Please join your colleagues for the first evening in a series
of complementary opportunities to meet, greet, mingle and
network. Reservations are a must and can be made by
clicking on the link, http://www.scba.org/post/mgm1.pdf.

Cohalan Cares for Kids
Thursday, Feb. 6, at 6 p.m.
Bar Center
Third annual Cohalan Cares for Kids hosted by SCBA in
cooperation with the Suffolk County Matrimonial Bar,
the Long Island Hispanic Bar Association, the Suffolk
County Women’s Bar and Enright Court Reporting. The
fundraiser will benefit the Cohalan Children’s Center and
will include a night of wine and cheese. $50 pp.
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The staff at the SCBA worked very hard to make the annual holiday party a
perfect occasion. They include from left, Joy Ferrari, Nicolette Ghiglieri,
Tina O’Connor, Jane LaCova, Edith Dixon and Laura Latman.
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(continued)

What options, then, are available to 
school districts with students who 
attend school on NYS testing days 
but whose parents have opted them 
out of the NYS assessments?  The 
following is a summary of the lim-
ited guidance provided by NYSED 
about how to address this situation:

1.  Districts must record the names 
of those students who did not par-
ticipate in the assessments and 
report them to the State using 
NYSED’s scoring rules address-
ing students who opt-out of testing.  

2.  School districts do not have any ob-
ligation to provide an alternative loca-
tion or activities for individual students 
while the tests are being administered. 

3.  Once a test is removed from a 
student’s desk, school districts have 
the discretion to allow the student to 
quietly read a book at his/her desk for 
the remainder of the testing period.   

In summary, although the “Opt-Out 
Movement” has gained a lot of pub-
licity over the past several years, 
school districts’ obligations regarding 
testing opt-outs remain, for better or 
for worse, unchanged unless and until 
State or federal laws are modified, or 
more explicit guidance is provided by 
NYSED setting forth additional op-
tions for handling students who opt-
out.  In the meantime, school boards 
should consider reviewing their pol-
icies and procedures regarding NYS 
test administration to ensure that 
they are in compliance with law and 
the school board’s desired direction.

~~~~~~~~~

1 I would like to express my sincere 
appreciation to Alyssa L. Zuckerman, 
Esq., an attorney in our Firm, for her 
assistance in preparing this article. 

2  See Schools Expect State Test ‘Opt-
Outs’ to Increase, Newsday, Mar. 
24, 2014, http://www.newsday.com/
long-island/schools-expect-state-test-
opt-outs-to-increase-1.7481327; see 
also Newsday Survey: Thousands 
of LI Students ‘Opt Out’ of State 
Math Exams, Newsday, http://www.
newsday.com/long-island/newsday-
survey-thousands-of-li-students-opt-
out-of-state-math-exams-1.7904604.

3  See Barber v. New York, 2013 U.S. 
Dist. LEXIS 59335 (W.D.N.Y. 2013) 
(holding that parents failed to show 
that students have a First Amendment 
right to abstain from taking State tests 
or that the student at-issue was de-
nied Equal Protection because other 
students may have been treated dif-
ferently in other school districts); see 
also New York State School Boards 
Association, What Board Policies are 
Relevant to Testing?, On Board, Dec. 
16, 2013 (stating that “…there is no 
mechanism or authorization in law or 
regulation that would permit a board 
to allow parent(s) to ‘opt out’ a child 
from a state-required test”), http://
www.nyssba.org/news/2013/12/12/
on-board-online-december-16-2013/
what-board-policies-are-relevant-
to-testing/; Guidance Memorandum 
from Steven E. Katz, Director, Office 
of State Assessments, NYSED, to Su-
perintendents and Principals re: In-
formation on Student Participation in 
State Assessments (Jan. 2013), http://
www.p12.nysed.gov/assessment/
ei/2013/student-participation.pdf.  

4  NYSED, Questions and Answers 
Regarding the Administration of 
the 2013-14 New York State Alter-
nate Assessment (NYSAA), http://
www.p12.nysed.gov/assessment/
nysaa /2013-14 /nysaa -qa l . pd f .
 
5 According to NYSED’s 2014 Grades 
3-8 Common Core English Language 
Arts and Mathematics Tests School 

Administrator’s Manual, if a student 
was absent for the entire test or re-
fused to take the entire test, the stu-
dent should receive a final score of 
“999” indicating that the student has 
no valid test score.  This score will be 
counted as “not tested” in calculating 
the school district’s participation rate 
toward meeting the 95% participation 
rate requirement for AYP purposes.

6 Because there is no definitive guid-
ance about whether the school dis-
trict must still place a test in front 
of a student who has opted-out in 
order to fulfill the school district’s 
obligation to administer the test 
to each student, many school dis-
tricts have done so in order to min-
imize the possibility of legal sanc-
tions being imposed by the State.

Note: Richard K. Zuckerman is a Part-
ner at the law firm of Lamb & Barnosky, 
LLP in Melville.  He practices in the 
areas of education law, labor and em-
ployment law, and municipal law.  Mr. 
Zuckerman is a former Chair of the 
New York State Association of School 
Attorneys (NYSASA) and is a member 
of the Suffolk County Bar Association. 
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