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The New York State Legislature
recently passed an act amending the
General Obligations Law as it pertains to
the parties to the settlement of tort
claims. The bill, which was signed into
law on November 13, 2013 by Governor
Cuomo, eliminates certain health care
insurance company liens, reimburse-

ments and subrogation claims.
The legislation, long supported by the

New York State Bar Association, adds a
new subdivision four to GOL 5-101 and
amends Section 5-335. The present leg-
islation is intended to protect all parties
to the settlement of a tort claim from
liens asserted by health insurance com-
panies which were organized and exist
under federal ERISA law. Oddly, it cov-

ers only settlements,
and not judgments.

The legislation was
prompted by the con-
tinued insistence by
ERISA plans that
they have the right to
assert liens or rights
of subrogation for
reimbursement of
medical expenses
they have paid injured parties who then
go on to successfully prosecute bodily
injury claims. In 2009 the legislature
enacted the current General Obligations
Law Sections 5-101 and 5-335 in order to
protect injured parties from such claims.
However, ERISA plans have continued to
assert their right to reimbursement, and
federal courts in other states that have
similar legislation continued to rule that
states cannot trump the federal legisla-
tion under which ERISA plans were set
up (see, e.g., Rice v. Panchal, 65 F.3d
637, 644-45 (7th Cir. 1995), Arana v.
Ochsner Health Plan, 338 F.3d 433 (5th

Cir. 2003), Levine v. United Healthcare
Corp., 402 F.3d 156 (3d Cir. 2005). (See
article in the November, 2013, Suffolk
Lawyer, by Paul Devlin, Esq. with
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SCBAmember Raymond B. Lang, a foreclosure volunteer has been involved in the pro-
gram since its inception and is very valuable to the association. More photos on page 15.
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Judicial Swearing-In and Robing
Ceremony
Monday, Jan, 13, 9 a.m.
Touro Law Center, 225 East View Drive, Central
Islip
The annual judicial ceremony of newly appointed and
reelected justices and judges hosted by the SCBA. All
are welcome. Refreshments served.

Meet, Greet and Mingle
Thursday, Jan. 23, 6 p.m.
Polish Hall, Riverhead
Please join your colleagues for the first evening in a series
of complementary opportunities to meet, greet, mingle and
network. Reservations are a must and can be made by
clicking on the link, http://www.scba.org/post/mgm1.pdf.

Cohalan Cares for Kids
Thursday, Feb. 6, at 6 p.m.
Bar Center
Third annual Cohalan Cares for Kids hosted by SCBA in
cooperation with the Suffolk County Matrimonial Bar,
the Long Island Hispanic Bar Association, the Suffolk
County Women’s Bar and Enright Court Reporting. The
fundraiser will benefit the Cohalan Children’s Center and
will include a night of wine and cheese. $50 pp.
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The staff at the SCBA worked very hard to make the annual holiday party a
perfect occasion. They include from left, Joy Ferrari, Nicolette Ghiglieri,
Tina O’Connor, Jane LaCova, Edith Dixon and Laura Latman.
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NY Court of Appeals Rejects Local Cyberbullying Law

The New York Court of Appeals recently struck 
down an Albany County local law that result-
ed in a 15-year-old high school student being 
criminally prosecuted for cyberbullying fellow 
classmates on Facebook.  People v. Marquan 
M., 2014 N.Y. Slip Op. 04881 (2014).  Al-
though the court concluded that the local law 
was “overbroad and facially invalid under the 
Free Speech Clause of the First Amendment”, 
the court also recognized that “the government 
unquestionably has a compelling interest in 
protecting children from harmful publications 
or materials”. Id. at *8.   While, on its face, the 
court’s opinion may be viewed as a setback to 
lawmakers’ endeavors to stop child cyberbul-
lying, the court’s opinion also appears to send 
subtle instructions to lawmakers regarding how 
to draft more narrowly focused child cyberbul-
lying laws that may be upheld by the Court of 
Appeals in the future.

People v. Marquan M. is a particularly egregious 
case of cyberbullying and the Court of Appeals 
had no doubt that the “defendant’s Facebook 
communications were repulsive and harmful 
to the subject of his rants, and potentially cre-
ated a risk of physical or emotional injury…”  
Id.  Defendant Marquan M. used Facebook to 
anonymously post photographs of high-school 
classmates and other adolescents with detailed 
descriptions of their alleged sexual practices and 
sexual partners.  Id. at *4.  Following a police 
investigation which revealed that the defendant 
was the author of the posts, the defendant was 
charged and pleaded guilty to violating the local 
law’s prohibition on cyberbullying.  Pursuant to 
the local law, the following acts were prohibited:

any act of communicating or causing 
a communication to be sent by me-
chanical or electronic means, including 
posting statements on the internet or 
through a computer or email network, 
disseminating embarrassing or sexual-
ly explicit photographs; disseminating 
private, personal, false or sexual infor-
mation, or sending hate mail, with no 
legitimate private, personal, or public 
purpose, with the intent to harass, an-
noy, threaten, abuse, taunt, intimidate, 
torment, humiliate, or otherwise infl ict 
signifi cant emotional harm on another 
person “. Id. at *3.
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Notably, this law was enacted in 2010 in re-
sponse to what local lawmakers deemed to 
be a shortcoming in New York State’s Digni-
ty for All Students Act (“DASA”), which prior 
to its amendments in 2012, did not originally 
apppear to encompass cyberbullying, especial-
ly cyberbullying that occurred off school prem-
ises.  N.Y. Education Law §§10, et seq.  While 
local lawmakers may have been motivated by 
a desire to protect children, the law also tar-
geted what the Court of Appeals deemed to be 
constitutionally protected modes of expres-
sion by adults and corporate entities.  Id. at *6.  

Although the County admitted that the text 
was too broad and asked the Court of Appeals 
to sever the offending portions and uphold the 
remaining portions of the law, the Court of Ap-
peals declined the opportunity to sever the por-
tion of the local law that applied to adults and 

corporate entities, fi nding that it was “not a per-
missible use of judicial authority” to employ the 
severance doctrine in this circumstance.  Id. at 
*7

.

The silver-lining for lawmakers, educators and 
school attorneys who seek stronger measures 
against cyberbullies that target children, is that 
the majority’s opinion and Justice Smith’s dis-
senting opinion are two-fold.  On the one hand, 
they have made it fairly clear where Albany 
County legislators went wrong in drafting this 
local law and, on the other hand, the Court of 
Appeals has seemingly drawn a map for other 
local legislatures to follow in order to draft cy-
berbullying laws that can pass the court’s strict 
scrutiny test. It remains to be seen whether an-
other legislative body is willing to test the judi-
cial waters by drafting a criminal law that is nar-
rowly focused on the areas that the Court of Ap-
peals seems to fi nd the most compelling, name-
ly, three types of electronic communications 
sent with the intent to infl ict emotional harm 
on a child: (1) sexually explicit photographs; (2) 
private or personal sexual information; and (3) 
false sexual information with no legitimate pub-
lic, personal or private purpose. Id. at *7-8.

It will be interesting to follow whether the Mar-
quan M. case motivates lawmakers to draft cy-
berbullying laws that have a better chance of 
passing judicial muster.  Likewise, another rel-
evant case worth following is the United States 
Supreme Court case of Elonis v. United States, 
134 S.Ct. 2819 (2014), in which the Court will 
grapple with the issue of the free speech rights of 
those who make threats or deliver violent rants 
on social media websites. 

NOTE:  Candace J. Gomez, is an attorney with 
the law fi rm of Lamb & Barnosky, LLP in Mel-
ville.  She practices in the areas of education 
law and civil litigation.  Ms. Gomez is a member 
of the Suffolk County Bar Association and also 
serves as a member of the New York State Bar 
Association President’s Committee on Access to 
Justice.  Ms. Gomez is also the Nassau County 
President of the Long Island Hispanic Bar As-
sociation. Follow her at http://nyedulaw.com/ 
and https://twitter.com/@nyedulaw
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Good Old Summer Time – LRE Applies to Summer Services
By:  Robert H. Cohen, Esq.

One of the hallmarks of the Special 
Education Statutes is the concept that 
disabled students should be placed in 
an appropriate educational program 
that is the least restrictive environment 
possible (LRE).  The requirement of 
LRE and providing disabled students 
with an opportunity to interact with 
their non-disabled peers (mainstream-
ing) was meant to remedy the historic 
separation of disabled students from 
the general population that existed pri-
or to the Individuals With Disabilities 
Education Act (IDEA).

The legal requirement of Extended 
School Year Services (ESY) was in-
corporated into the IDEA to provide 
summer services to those classified 
students whose disabilities were se-
vere enough to cause substantial re-
gression from educational gains made 
during the school year.  It is important 
to note that unlike LRE which applies 
to all classified students, ESY applies 
only to those students who demon-
strate a clear need for it.  

For many years, the conventional wis-
dom embodied in New York State Ed-
ucation Department Guidance Memos 
did not view LRE as being applicable 
to summer services.  The two concepts 
were meant to do very different things:  
LRE was meant to further the student’s 
educational, social and emotional 
progress during the regular school 
year while ESY was meant to prevent 
substantial regression and maintain the 
status quo over the summer months.  
This conventional wisdom, and the 
way School Districts viewed summer 
placements, was abruptly turned on
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its head however, by the Second Cir-
cuit’s April 2014 decision in T.M. vs. 
Cornwall Central School District, 752 
F.3d 145 (2d Cir. 2014).  In Cornwall, 
the Second Circuit decided for the 

first time that the IDEA’s meaning-
ful LRE requirement applies in the 
same way to summer placements as 
it does to regular school year place-
ments and that a summer placement of 
only disabled students was too restric-
tive for an autistic student who attend-
ed a regular mainstreamed classroom 
during the school year.  

The student in Cornwall was diag-
nosed at an early age with “autism 
spectrum disorder”. When the student 
reached school age, Cornwall’s CSE 
recommended that he be placed in a 
mainstream Kindergarten classroom 
with a 1:1 Teaching Assistant and the 
related services of Occupational Ther-
apy, Physical Therapy and Speech and 
Language Therapy.  The following 
year’s Individualized Education Pro-
gram (IEP) added extended year ser-
vices “in order to prevent substantial 
regression over the summer months.”  
The recommended summer program 
was Cornwall’s own summer spe-
cial education program offering three 
hours of instruction per day in a 12:1 
special class open only to students 
with disabilities.  As in the case of 
most districts, Cornwall did not op-
erate a mainstream summer program, 
but felt that its special class summer 
program was appropriate to prevent 
the student from losing the gains he 
had made during the school year.  
To the CSE’s surprise, the parents 
- - while agreeing that extended year 
services were appropriate - - neverthe-
less rejected the summer placement 
offered on the grounds that it was too 
restrictive and violated LRE.
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(continued)

The parents’ argument was a simple 
one: if their son was able to gain a 
mainstream setting during the school 
year, then a more restrictive summer 
program was per se inappropriate be-
cause it failed to provide LRE.  The 
District’s argument was somewhat 
more complex:  it argued that it did not 
operate a mainstream summer program 
and that the cost to do so would be 
prohibitive; and that it was not legally 
bound to do so because LRE does not 
apply to summer programs designed 
to prevent substantial regression.  

After an Impartial Hearing Officer 
determined that Cornwall had violat-
ed its LRE obligations, the District 
appealed to the State Review Officer, 
who reversed because Cornwall “does 
not have an obligation to provide ESY 
services to non-disabled students and 
did not have any summer programs for 
non-disabled students in which the stu-
dent could be placed.”  The SRO also 
denied the parents’ claim for tuition 
reimbursement based on its finding 
that the summer services offered had 
been appropriate.  The parents sought 
judicial review, but like the SRO, the 
U.S. District Court found that Corn-
wall had appropriately offered the 
student a summer placement in his 
LRE because no mainstream program 
was available or feasible to operate 
just for this one student.  The parents 
then appealed to the Second Circuit. 

The Second Circuit reversed, holding 
that the mainstream classroom setting 
was the least restrictive placement ap-
propriate for the student’s educational 
needs and that, on its face, the LRE re-
quirement applies in the same way to 
extended year placements as it does to 
regular school year placements.  The 
Court thus concluded that the sum-
mer program offered by Cornwall 
was inadequate under IDEA and New 
York State Law.  The Court, however, 

did not go so far as to require Corn-
wall to create a new mainstream sum-
mer program just to serve the needs 
of one disabled child.  Instead, it held 
that the District should place the stu-
dent in a private mainstream summer 
program or a mainstream summer 
program operated by another school 
district if these programs are avail-
able.  If such summer programs are 
truly unavailable, then the Court has 
the equitable power to deny or great-
ly reduce a Parent’s claim to tuition 
reimbursement.  The matter was re-
manded to the District Court to deter-
mine whether tuition reimbursement 
was appropriate pursuant to the anal-
ysis set forth in the Court’s decision.  

As a result of the Cornwall decision, 
we now have clear precedent in this 
Circuit that the requirement of LRE 
applies to summer services.  What we 
don’t know is how school districts and 
parents of classified students will re-
act to Cornwall.  Will school districts 
develop summer programs for gen-
eral education and special education 
students where mainstreaming is pos-
sible?  Will those districts who have 
existing general education summer 
programs alter them to provide main-
streaming opportunities? Will BOCES 
or private schools develop programs 
to fill the gap?  Only time will tell.  

But there is another unanswered ques-
tion and possible unintended con-
sequence of the Court’s holding in 
Cornwall:  Will school districts give 
greater scrutiny to the threshold deter-
mination of whether or not a classified 
student qualifies for ESY?  After all, 
a CSE doesn’t have to scramble to 
find a mainstream summer program 
that is equivalent to the one the stu-
dent attends during the school year if 
the student doesn’t qualify for sum-
mer services.  Indeed, in Cornwall 
itself, it appears from the record that  

the student, although classified as au-
tistic, is making educational gains in 
a mainstream setting with a one-to-
one aide and related services.  It is at 
least arguable that the student would 
not have qualified for summer ser-
vices upon a stringent application of 
the “substantial regression” standard.  
         
Ultimately, will the lesson drawn 
from Cornwall be to take a hard 
look at initial ESY eligibility rath-
er than placing students in existing 
special education summer programs 
that may be found too restrictive?  
Here again, only time will tell.  

Note:  Robert H. Cohen is a partner at 
the law firm of Lamb & Barnosky, LLP in 
Melville.  He practices in the areas of edu-
cation law, municipal law, appellate prac-
tice and commercial litigation.  Mr. Cohen 
is currently the President-Elect of the New 
York State Association of School Attorneys. 
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