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The New York State Legislature
recently passed an act amending the
General Obligations Law as it pertains to
the parties to the settlement of tort
claims. The bill, which was signed into
law on November 13, 2013 by Governor
Cuomo, eliminates certain health care
insurance company liens, reimburse-

ments and subrogation claims.
The legislation, long supported by the

New York State Bar Association, adds a
new subdivision four to GOL 5-101 and
amends Section 5-335. The present leg-
islation is intended to protect all parties
to the settlement of a tort claim from
liens asserted by health insurance com-
panies which were organized and exist
under federal ERISA law. Oddly, it cov-

ers only settlements,
and not judgments.

The legislation was
prompted by the con-
tinued insistence by
ERISA plans that
they have the right to
assert liens or rights
of subrogation for
reimbursement of
medical expenses
they have paid injured parties who then
go on to successfully prosecute bodily
injury claims. In 2009 the legislature
enacted the current General Obligations
Law Sections 5-101 and 5-335 in order to
protect injured parties from such claims.
However, ERISA plans have continued to
assert their right to reimbursement, and
federal courts in other states that have
similar legislation continued to rule that
states cannot trump the federal legisla-
tion under which ERISA plans were set
up (see, e.g., Rice v. Panchal, 65 F.3d
637, 644-45 (7th Cir. 1995), Arana v.
Ochsner Health Plan, 338 F.3d 433 (5th

Cir. 2003), Levine v. United Healthcare
Corp., 402 F.3d 156 (3d Cir. 2005). (See
article in the November, 2013, Suffolk
Lawyer, by Paul Devlin, Esq. with
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SCBAmember Raymond B. Lang, a foreclosure volunteer has been involved in the pro-
gram since its inception and is very valuable to the association. More photos on page 15.
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Judicial Swearing-In and Robing
Ceremony
Monday, Jan, 13, 9 a.m.
Touro Law Center, 225 East View Drive, Central
Islip
The annual judicial ceremony of newly appointed and
reelected justices and judges hosted by the SCBA. All
are welcome. Refreshments served.

Meet, Greet and Mingle
Thursday, Jan. 23, 6 p.m.
Polish Hall, Riverhead
Please join your colleagues for the first evening in a series
of complementary opportunities to meet, greet, mingle and
network. Reservations are a must and can be made by
clicking on the link, http://www.scba.org/post/mgm1.pdf.

Cohalan Cares for Kids
Thursday, Feb. 6, at 6 p.m.
Bar Center
Third annual Cohalan Cares for Kids hosted by SCBA in
cooperation with the Suffolk County Matrimonial Bar,
the Long Island Hispanic Bar Association, the Suffolk
County Women’s Bar and Enright Court Reporting. The
fundraiser will benefit the Cohalan Children’s Center and
will include a night of wine and cheese. $50 pp.
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The staff at the SCBA worked very hard to make the annual holiday party a
perfect occasion. They include from left, Joy Ferrari, Nicolette Ghiglieri,
Tina O’Connor, Jane LaCova, Edith Dixon and Laura Latman.
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NY Court of Appeals Rejects Local Cyberbullying Law

The New York Court of Appeals recently struck 
down an Albany County local law that result-
ed in a 15-year-old high school student being 
criminally prosecuted for cyberbullying fellow 
classmates on Facebook.  People v. Marquan 
M., 2014 N.Y. Slip Op. 04881 (2014).  Al-
though the court concluded that the local law 
was “overbroad and facially invalid under the 
Free Speech Clause of the First Amendment”, 
the court also recognized that “the government 
unquestionably has a compelling interest in 
protecting children from harmful publications 
or materials”. Id. at *8.   While, on its face, the 
court’s opinion may be viewed as a setback to 
lawmakers’ endeavors to stop child cyberbul-
lying, the court’s opinion also appears to send 
subtle instructions to lawmakers regarding how 
to draft more narrowly focused child cyberbul-
lying laws that may be upheld by the Court of 
Appeals in the future.

People v. Marquan M. is a particularly egregious 
case of cyberbullying and the Court of Appeals 
had no doubt that the “defendant’s Facebook 
communications were repulsive and harmful 
to the subject of his rants, and potentially cre-
ated a risk of physical or emotional injury…”  
Id.  Defendant Marquan M. used Facebook to 
anonymously post photographs of high-school 
classmates and other adolescents with detailed 
descriptions of their alleged sexual practices and 
sexual partners.  Id. at *4.  Following a police 
investigation which revealed that the defendant 
was the author of the posts, the defendant was 
charged and pleaded guilty to violating the local 
law’s prohibition on cyberbullying.  Pursuant to 
the local law, the following acts were prohibited:

any act of communicating or causing 
a communication to be sent by me-
chanical or electronic means, including 
posting statements on the internet or 
through a computer or email network, 
disseminating embarrassing or sexual-
ly explicit photographs; disseminating 
private, personal, false or sexual infor-
mation, or sending hate mail, with no 
legitimate private, personal, or public 
purpose, with the intent to harass, an-
noy, threaten, abuse, taunt, intimidate, 
torment, humiliate, or otherwise infl ict 
signifi cant emotional harm on another 
person “. Id. at *3.
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Notably, this law was enacted in 2010 in re-
sponse to what local lawmakers deemed to 
be a shortcoming in New York State’s Digni-
ty for All Students Act (“DASA”), which prior 
to its amendments in 2012, did not originally 
apppear to encompass cyberbullying, especial-
ly cyberbullying that occurred off school prem-
ises.  N.Y. Education Law §§10, et seq.  While 
local lawmakers may have been motivated by 
a desire to protect children, the law also tar-
geted what the Court of Appeals deemed to be 
constitutionally protected modes of expres-
sion by adults and corporate entities.  Id. at *6.  

Although the County admitted that the text 
was too broad and asked the Court of Appeals 
to sever the offending portions and uphold the 
remaining portions of the law, the Court of Ap-
peals declined the opportunity to sever the por-
tion of the local law that applied to adults and 

corporate entities, fi nding that it was “not a per-
missible use of judicial authority” to employ the 
severance doctrine in this circumstance.  Id. at 
*7

.

The silver-lining for lawmakers, educators and 
school attorneys who seek stronger measures 
against cyberbullies that target children, is that 
the majority’s opinion and Justice Smith’s dis-
senting opinion are two-fold.  On the one hand, 
they have made it fairly clear where Albany 
County legislators went wrong in drafting this 
local law and, on the other hand, the Court of 
Appeals has seemingly drawn a map for other 
local legislatures to follow in order to draft cy-
berbullying laws that can pass the court’s strict 
scrutiny test. It remains to be seen whether an-
other legislative body is willing to test the judi-
cial waters by drafting a criminal law that is nar-
rowly focused on the areas that the Court of Ap-
peals seems to fi nd the most compelling, name-
ly, three types of electronic communications 
sent with the intent to infl ict emotional harm 
on a child: (1) sexually explicit photographs; (2) 
private or personal sexual information; and (3) 
false sexual information with no legitimate pub-
lic, personal or private purpose. Id. at *7-8.

It will be interesting to follow whether the Mar-
quan M. case motivates lawmakers to draft cy-
berbullying laws that have a better chance of 
passing judicial muster.  Likewise, another rel-
evant case worth following is the United States 
Supreme Court case of Elonis v. United States, 
134 S.Ct. 2819 (2014), in which the Court will 
grapple with the issue of the free speech rights of 
those who make threats or deliver violent rants 
on social media websites. 

NOTE:  Candace J. Gomez, is an attorney with 
the law fi rm of Lamb & Barnosky, LLP in Mel-
ville.  She practices in the areas of education 
law and civil litigation.  Ms. Gomez is a member 
of the Suffolk County Bar Association and also 
serves as a member of the New York State Bar 
Association President’s Committee on Access to 
Justice.  Ms. Gomez is also the Nassau County 
President of the Long Island Hispanic Bar As-
sociation. Follow her at http://nyedulaw.com/ 
and https://twitter.com/@nyedulaw
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Excluding the Public from Board of Education Meetings
By:  Lauren Schnitzer, Esq.

The Open Meetings Law (“OML”) 
provides the following two mecha-
nisms for boards of education and 
other public bodies to conduct pub-
lic business in private:  convening 
into executive session and holding a 
meeting that is exempt from the re-
quirements of the OML.  This article 
discusses the proper procedures for 
excluding the public from board of ed-
ucation meetings and addresses those 
areas commonly misunderstood by 
boards of education and counsel alike. 

1.    Executive Sessions

A board of education may only enter 
into an executive session to discuss 
one or more of the eight subjects listed 
in Section 105 of the Public Officers 
Law.  The motion to conduct an ex-
ecutive session must refer to the sub-
ject(s) to be discussed with specificity.  

For example, the motion to adjourn 
into executive session to discuss “pro-
posed, pending or current litigation” 
should specify the matter being dis-
cussed (e.g., “I move to adjourn into 
executive session to discuss pending 
litigation in the matter of Smith v. 
Anytown School District”), unless 
the litigation involves a student (e.g., 
“to discuss pending litigation against 
the District involving a particular 
student”).  A board cannot meet in 
executive session for this reason if 
its adversary or opposing counsel is 
present because the purpose of this 
provision is to enable a public body 
to discuss litigation privately, with-
out baring its strategy to its adversary 
through mandatory public meetings.  
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Despite what is often heard in meet-
ings throughout the State, there is no 
authority to meet in executive session 
to discuss “personnel matters.”  Rath-
er, the OML authorizes a board of 
education to adjourn into executive 
session to discuss “the medical, finan-
cial, credit or employment history of 

a particular person or corporation, or 
matters leading to the appointment, em-
ployment, promotion, demotion, disci-
pline, suspension, dismissal or removal 
of a particular person or corporation.”  
The motion to adjourn into executive 
session for this reason cannot merely 
repeat this language.  It must specify 
what will be discussed, but does not 
need to specify who will be discussed 
(e.g., “to discuss matters leading to the 
appointment of a particular person” or 
“to discuss matters leading to the dis-
missal of a particular person”).  This 
provision only applies to discussions 
regarding a single person (for exam-
ple, a non-aligned employee) or corpo-
ration and, therefore, would not apply 
to a discussion regarding the possible 
elimination of all employees in the 
same job title for economic reasons.  

Similarly, the motion to adjourn into 
executive session to discuss “col-
lective negotiations” pursuant to the 
Taylor Law should identify the specif-
ic negotiations that will be discussed 
(e.g., “to discuss collective negotia-
tions with the Administrators’ Unit”).  

A board may only adjourn into exec-
utive session during a public meeting 
following a majority vote.  Thus, if a 
board wishes to hold an executive ses-
sion prior to its public meeting, it must 
first open the public meeting and then 
approve a motion to enter into execu-
tive session to discuss one or more of 
the eight subjects listed in the OML.  

The public notice and/or agenda can 
refer to an anticipated motion by the 
board to adjourn into executive session 
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(continued)

at the beginning of the meeting and 
can include an approximate time by 
when the board anticipates reconven-
ing in public session.  Including this 
information will alert the public that 
they may wish to arrive at the meet-
ing after the executive session.  The 
Committee on Open Government has 
suggested that it is more appropriate 
to state that the board “anticipates” 
making a motion to adjourn into exec-
utive session instead of stating that the 
board “will adjourn into executive ses-
sion” because it is impossible to know 
in advance whether the motion will 
be approved.  OML-AO-4889 (2010).  

2.   Meetings Exempt from the
      OML

The OML exempts from its cover-
age matters “made confidential by 
federal or state law.”  When this ex-
emption applies, the OML does not 
and, thus, the requirements for con-
ducting a meeting in public or in 
an executive session do not apply.  

For example, boards of education may 
meet in private to seek legal advice 
from their attorneys because those 
communications are deemed confi-
dential pursuant to the attorney-client 
privilege set forth in the Civil Prac-
tice Law and Rules.  Attorneys must 
be mindful of those present during 
these meetings because the presence 
of a person who is not a client can re-
sult in a waiver of the privilege and, 
as a result, the OML exemption will 
not apply.  In addition to exempt 
meetings, counsel may also be in-
vited to attend properly convened 
executive sessions and any legal 
advice given during these sessions 
to the members of the board of ed-
ucation should remain privileged. 

Boards of education may also meet 
in private to discuss matters con-
cerning individual students be-
cause those discussions relate to 
information deemed confidential 
pursuant to the Family Education 
Rights & Privacy Act (“FERPA”). 
Note: Lauren Schnitzer is an associate with the 
law firm of Lamb & Barnosky, LLP in Melville.  
Ms. Schnitzer works in the firm’s education, la-
bor, municipal and litigation departments.
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